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INTHE CIRCUIT COURYT OF COOK COUNTY
DEPARTMENT OF JUVENILE JUSTICT AND CHILD PROTECTEHON
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[N THE INTEREST OF THREEE
{SU'PPEESSED) MINORE,

e R

Hu, Patniewy A, Martin

MOTION OF THE REPORTERS COMMITTEE FOR FREEDOM OF THE PRESRS AND
A0 MEDIA ORGANIZATIONS FOR LEAVE TO FILE AN AMICTLETTER

The Reporiers Comtilee R Fresdom of 1he Press, Amenioan Socicty of Sews Edilors,
The Associated Press, Associated Press Media Edivors, Association ¢f Alemative S ewsmedia,
Buostan Globe Media Partners, .10, California News Publishers Association, Califarmians
Aware, Chicago Fublic Media, Chicage Tribune Compeny LLC, The ., Serpps Company,
Firat Look Media Wirks, Inc.. Fox Televizion Stations, LLC, Freedom of the Press Fowndaticn,
Gawett Co., Ine, Heast Caorpomalion, Iinois Broadeasters Assoctation, Hlingis Press
Assorignon, Inter Americar Press Associdtion, Luvestigative Reporting Propeam, inveslipufive
Hepocting Workshop at American University, The Marshall Progect, The Media Inscinte,
wationai Newspaper Association. The Matonal Press Clol. Natues] Press Club Joumalism
lotituie, National Press Phetographers Association, Mationza] Public Zadie, Ine., The Mew York
Times Company. Mews Media Albance, The NewsCuild - ©WaA, POLITICO LLEC, Radin
Televizion Thgital Mews Association, Repoctars Without Borders, Reveal from The Center for
Investipatove Heparting, Soviely of Professtonal Jourmalists, Sun-Times Media, 11O, Tullby
Center for Free Speech, and The Washingion Fost (feollectively. the “amées™) respectily regquest

Mt this Court grant Teave (o file the attached amicr Teller (Exhibit A% in support of MeolPublica®s



Motion o Vacate the Coun’s March 14 Order. A praposed order is attached as Exlubit B, 'The
Reporiers Commaibies has mioone] wll paries 10 this matter of 65 intenn o submit the anached
articy letter. ProPublica has consented to its Tiling. The biological father, Jorge Mettas, Bas 1
objection to s lmy aod does not oppose any newes medin attending any of the court
proceedings ot publishing any pews articles, though he prefees Mat the children's names nat be
pubilshed and (hat initials or fiest names be waed when publishing any news slories shouwt his
children. The state has no objection to the filig of tis emies leder, Counsel for the mother
indivited (hat her cliont takes no position on this matrer. Guardian ad Litern Bruce Bover and the
Depariment of Child and Family Servives do oot consent to the filing of this ameer Togrer.

The Repurters Committee is an uningomporaled nonprofil association that was fvanled by
leading juwunalists and media lwyers in 1970, when the nations news media faced an
imprecedented wave of povermment subpoenas forcing repurters to name con)idenlial sources.
Today, ils athemeys provide pea foro lepal represcntation. amicts clrfee support, and other
legal resources to protect First Amendinent freedams wnd e newsgathering rights of joumaliss.

The Reporters Commirtes: and 39 media organizations submit the altached letter o
highlight their concems over the Gonstitulionalily of the Ceunt’s March 14 Order, which operates
4% a prar restrint As news organizations and orgunizations Ut advocate oo behal ol the news
redid and the public, grmicd have o direet interest in ensuring that joumalists and news
organizations remain free from unvonstitutional resinerions on theic ability 10 publish
mbomnation lawtully 1o their possession . The attached Tetter will be valuable to this Court
because ot amrict’s extensive knewtedpe of First Amendinent precedent concerning prior

restraints and becsose of amici™s dircet interest in protectiog freedomn of the press.

" A full bist of the amici is attached heret a5 Appendix 1. Statements of interest for ewvh of the
aepied are attzched hercte 253 Appendix 2,
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Awded undersiand that amie? briefs are unusoal io Cireuit Cour, but they are not
unprecedented. Sec fuarake Agency, fac v, Edgere, 1001 10 260 315, 317 (19843 {noting that
“[1]he Artomney Cieneral of Hlingis, as awmrens conrige, partrapated 1o the creuit court proceedings
it sopport ol Reynoke’s position™). Cook County courts have prendously sranted mofons 1o file
amicus bricts by the Reporers Commuitee, Sec Wog. Teo 3320 3401, Jlimois v Fam Dvke, Mo
17-CR-4280600 (Dec. &, 2007,

ot e reooresies dedaulefiles Tiism oV yn® 300 vke 2007-12

thy trunseripl " hearing_re nofion, b goashsiffartached as Cahibit ©) {pranting maotion for

leave ta fle an amicf Il by the Reporlers Committee and 19 media organizations, including
many of the proposed @wdcd in this matter); see alse Better Uovermment A ot v, B of B,

Moo PFOH 12463 ([ Cir, CL Feb, 7, 2019) {atisched as Exhibit ¥, Given the imporanee of
the 1ssuc to amicd and the public in gencral, amicd respectfully reguest Teave e (ke the atached

amici leller o suppon of PraPublica’s Motion 1o Vacate the Conrt's March 14 Qrder.
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APPENDIX 1

The Reporters Comenittee for Freedom of the Press
Ametican Becicty of News Ediers

The Associagted Press

Azsociated Mess Media Edilors
Agspciglion of Allemalive Mewsinegtia
Boxston Globe Media Partners, LLEC
Calitomia News Pyblishers Association
Clulilomiany Aware

Chicago Public Media

Chicago Teihune Company LLC

The T2 W, Scripps Company

First Amendment Coalition

Furst Lok Medio Waorks, Inc.

Fos Television Statiens, LLC

Freedom of the Press Foundation

Crannetl o, Ing,

Heurst Corporation

Hilaos Breadeasters Association

Mhogis Press Assaciation

Inter American Press Associabion
[nvestigative Reparting Program
Ivestignlive Reporting Workshop al Americsm University
The Marshall Progect

The Media lnstitw e

utigmy] Newspaper Associalion

The Mational Press Club

Matwmal Press Club Joamalism losiicuee
Mational Press Photopraphens Associalion
Mational Pueblie Raudia, [,

The MNew York Times Company

News Media Allanee

The MewsCuaitd - CW A

FOLITICO LLC

Radio Television Digital News Assoclation
Reporters Withoul Borders

Feveal Itom The Center fin investigetive Roporting
Society of Protessional feemalists
Son-Times Media, LLC

Tully Center for Free Speech

The Washingicn Post



APPENDIX 2

With some 500 members, Americun Socicly of News Faditors ("ASNE") {5 an srganization thal
includes direeting editors of daily newspapers throughout e Amercas. ASNE chunged its name
m Apnl 2009 10 American Socery of News Editers and approved broadening its membershap L
editons of enling news previders and scadenvic leaders. Founded in 1922 a5 American Sociely of
Newspaper Bditors. ASNE i active iny number of areas of interest o top editors with priontics
on improving freedom ol inlormation, deversity, readerstup anel e credibility of newspapuers.

The Associated FPress °AP™) i o news coopemmtive arganized under the No-for-Profit
Corporation Law af New York, The AP s members ancl subsctibers include the nation”s
NEWSPAPErS. mAgazines, breadcasters, cable npws servives and [ntemet comont providers. The
AP opcrancs from 280 locations In more than 100 countries. On amy given day, AP's conlent can
reach more than hal ol the wanld s population.

Fhe Associated Press Media Editurs iz 4 nonprofit, tax-exempt arganizalion of nowsroom
leaders and journalisim edueators that works closely with The Assoviated Pross o promete
aournabism execllence, APME advances the principles sod praclices of responsilile joumalism;
supparts and mentors a diverse network of curvent and emerging newsroom leaders: and
chamip:ans the First Amendment and promotes freedam of information

Association of Alternative Newsmedia (" AANTY 1z a not-for-prodin trade assoviation for
approscimately 110 altermative newspapers in Morth Amenca, AAN newspapers and their
websiles provide an edicoizl alternative (o the mainstream press. A AN menbers have a totat
wetkly wirculation ot seven million and a reach of over 25 million cepders,

Hioston Clebe Media Partners, LLC publishes The Boston Glale, the Tarpest daily newspaper
in New England.

The Califernin News Publishers Association (" CNPA™) is a nonpreofit irade assoviation
represanting the nferests of over 1300 duily, weekly angd slwlenl newspapers and news wehsines
thrcieghout Califomia.

Californkags Aware i¥ & nonpartssan nonprofit comeralion arganized onder the law s of
Caliomia and chigible for tax exempt contrisulions as a 301{c)(3) charicy pursumnt (e the Internal
Revenue Code. [ts missicn 15 10 foster the unpravement of, connpliance with and public
understanding and cse of, the California Public Records Act and other guarantees of the public’s
gty e nd out what citivens need o know W be tuly self-governing, and to share what they
know and belteve withoul fear or loss.

Chicago Public Media, Ine. is g nul-tor-profil public broadvasting company thul oporates
WEBEZL %#1.5 FM Chicago, which is an NIPR news station that provides local news coverage w its
b mudlience and to users of whez_arg and produces intermationally known podeasts,



Chicago Tribune Company, T.LC, publishes the Chicage Trbuone. one of the largest daily
newspapens i the United States. Lt popular news aml intormation website,
Wk clncapetribune com. attracts a raliponal audienee.

The EW. Seripps Company scrves audeences and businesses troueh selevisieny, vailio s
digilal mebian brands, with 33 television stations in 24 markets. Scripps alse owns 33 radio
slalions in elght mackets, as well gz Jocel and patiooal digital junmalism and information
businesses, including mobile video news servier Mewsy and weather app developer
WoatherSphere, Seripps owns and operates an award-winning investipative reporling newsroom
e Washingeon, D.C. and serves as the long-time stewaed o the nation’s largest, most suceessFul
and langest-runoing sducational progtam, the Seripps Notional Spelling Bee.

Frrst Amendment Coslitivn is a nonprotic pullic interes) orguntzation dedicated o defencling
free spucch, free press, and open povernnent rights in order 10 make poversment, al all Tevels,
e weeounlable @ he peaple. The Coalition’s mission assumes 1hal govemment Wwans parendcy
and an intormed electuryte are essential to o selfgoveming demoetacy. To thar end, we resist
CECESEIVE DOVEIRMENt secrecy {while recupnizing the noed o protect legitimate slaly seserets) and
censarship of all kinds.

First Logk Media Works, Ine. is 2 new nonprofil digital media venture thet produces The
iercept, & digital mapacing nused on national security reporling,

[irectly and through affil:ated companies, Fox Television Stations, LLC, uwns and operates 7%
loeal television stations (hrvaghout the United States. The 28 stations have 4 cotlective marke!
reach of 37 pervent of U5, households. Bach of the 28 stztons alzo operates Intemiel wehsites
offering news and information lor its Tocal markel,

Freedam of the Press Foundation is a non-proft organization that supparts and dJefends public-
wilerest journalism focused on iransparency and accountability. The organization works o
prosenyve and strenpthien Finst and Fourth Amendment rights puaraateed to the press through a
variety of avenues, including pablic sdvaciey, legal advocacy, the promtion of & gitl sceority
s, wnd crowd-funding.

CGraaneil Co,, Enc. 15 a leading news and information company which publishes USa TODAY
and more han 108 lucal media propertics. Esch manth more 1han | 253 miliion nbque visitors
aceess comtent from USA TODAY amd Ganetrs loeal media organizations, poitieg the
cevtnipany sapuarcely o the Top 10 (15, pews and infonmation categony.

Hearst is ot of the nation’s largest diversified media, information and ser ices companics witk
o than 300 businesses. Tts nigjor intervsts include ownership o7 15 daily and more than 30
weekly newspapers. mcluding the San Franciseoe Chromicle, Houston Chronicle, and Alhany
Times Union; hundreds of magazines around the warld, including Cosmepalilan, Gocl
Housekecping. ELLE, Hamper’s RAZAAR and Q. The Oprale Magazioe: 11 television statians
such as KCRA-TY in Sacrameno, Calif and KERW-TV in MaontereySalinas, CA, which reach
a combine] | percont of U8 viewsrs; vwnership in leading cable television netwoarks such as
A&E.HISTORY, Lifotine anul ESFN; global ratings agency Filch Group; Hearst Health:



sagiticant holdings in aulomalive, clectronic and medical/pharmaceurical basiness infenmation
eermpanics; loternet and macketup servizes businesses;, elevision production; newspaper
feanures distributiong, and ecal estaty,

The [llineis Broadoasters Association [“[BA™) is the ieading advocale for the Nllinois broadeast
ndustry and s actively engaped o shuping public policy 1o create positive legal and regylaiory
enviponments for its eadio and television stalion membess. For over 60 yeurs, the THA haz heen
IUinois’ solc trade association providing bromlcast news, advertising and contant to etrogpolite
areas atd rutal commonities alike,

The Llinois Press Assacistion (“TPA™Y is Lhe larpest st press organizatinn in the United
states, Founded in 1865 near hw end ol the Civil War, the IPA™ members include nearly all of
the mere than 600-plus newspapers in BlEnois. Throngluea is Joong history. the 1FA as been
dedivated W promoling and protecting the Fitst Amendmen interests of newspapers and citizons
betare the ineis leeislatuce and 1inods cones.

The Inter American Fress Association *TAPA") i a notfor-peodil grganieation dedicated o
the defense and premolion of freedan of the press ané of expression in the Ameticas. 1t is made
up ol more than 1,300 publicutions from throughout the Western Temisphare and i3 based i
Wi, Florids,

The Investigative Reportiog rogram ("[RI"™) at UL Berkeley s Giradeale Sehool of
Jmnmalism 15 dedicated to promating and protecting (e practice of ovestigative reportuy.
Evulving ftom a single seminar, the IRP now cncompasses & nonprofit newstaom, a sentinar for
wideteraduale reparers and a post-graduate fellowship program, amony olher inialives.
Through Hs various projects, stadents have appurlanities lo gain menfotship and praciical
experience in breaking major stories [or some of (e nation's Foremost pront and browdyst
vutlers. The TRE also warks clascly with students o develop and publisty their own investigative
pieees. The IRP s work has appeared on PRE Fronlling, Linivision, Fromline/ WORLD, K13 and
P15 MewsHour amd inpublications such as MNother Jones, The New York Times, Los Angeles
limes, Time magazine and the San Francisen Chenacle, ammony others,

The Investipative Reperting Workshop, a project of the Schonl of Comananmention (SO0
Amencan University, is a nonpecdl, professional newsroum The Workshop publishes in-depth
staries at investipativeceporlingworkshop,ure aboul government and corporate accountbility,
ranging widely from the environment and hesll to natonal secarity and the ecanemy,

The Marshall Projeet 13 9 nonpartizan, nonprefit news orpanization that seeks 1o create aad
sustain o sense of netional urgensy about the Lnited States erirnimal justice system, The Marshall
Projeel pablishes prize-winning original reperig sboul the erioninal justice sysem on i
wibsile, waw themarshallproject.com. and i parinership will other nesys organizations,

The Media Dnstitute 15 4 ponprofl rescarsn foundation speciatizing in commmications palicy
ey [ounded in 197%, The Med:a Institole exisiz 1o Foster theee poals: frecdom ol specch, a
compelitive needa and comowogations industre, and excellenve in juumalism. hs program



agenda encempasses all secters of the media, from print and broadeast outiets 1o cuble, saéellite,
and onlipe serviees,

Naticnal Newspaper Association is 2 24K nien:her organtzation of community newspapers
tounded in 1255, Tts members include weekly and small dady newspapers across the United
Slatess. [t 15 based in Wissoum,

The Nacional Press Club is the world's lvading professional arganizalion for journalists.
Founded in 1908, the Club has 3,104 members representing mosl major news organizations. The
Club detenids a tree press worldwide. Fack year. the Club holds over 2,008 events, inchuding
tews conlerences. luncheons ard panels, and mere than 230,000 guests come throwgh s doors.

The National Press Club Journalism Institwle is (he noen-profi affilise of the National Press
Chub, founded to advance journalistic excellence for a transparent soviely, A Hee and
mdependent press s the comerstone of public Life, ompowering engaged cilizens 1o shape
democragy, The Institute pramates and defonds press freedem wotldwide, while training
Jobrmalists 1o best practices, prodessional standards and ethicai comdual fo foster credilulity and
Intcgrity.

The National Press Photographers Association ("ISPIPA™} s a 501368 non-profit
organzatien dedicated 1y the advancement of visual juurmalism inits creation, editing and
distribiion, NFPA's members include telesision and still photographars, editars, students and
representatives of busingsses that serve te viswal joumalism industry, Sinee its founding in
19440, the NPPA has vigerously promoted the censtitutional rghts of jowrnalists as well us
leecom ol he press o adl its Torms, especialty ag it relates to visual joumalism, The submissn
of this boefwas duly aothon sed by Mickey H. Osterreicher. its Genera] Counscl.

National Public Radio, Ine. (“NPR™) is an award-winning produger sl distribusor of
noncorwercizl news, infirmation. and cultural programming, A privately suppoeted, not-fuc-
profit menbership arganization. WPR serves smoaudicnee of 30 million peaple wha liston to NPR
programmning and newscasts gach weck via more than 1000 noncommereial, independently
opcrated radio stalions, Heensed 10 mare than 260 NPE Members #nd numerows other SPR-
uffiliated entitics, Inaddition, NPR is reaching an expamling acdience via ils digital properties,
including podeasts (which sev about 19 million unique wsers cach montl), social media, mohile
applications, and NPR.org (which secs abowt 37 million unique visitors each momty.

The New Yorik Times Company 15 the publisher of ‘Fhe New York Times and 'Fhe Interiationg]
Tames. and nperies the nows website nyTImes oG

The News Medla Alliance is a nonprofic erganization representing the intcrests of anline,
mobile and print news publishers in e United States and Canada. Alliance members acconnt for
nearly 90% of the daoly newspaper cirewlation in the United States, us well as o wide ranpe of
online. mobile amd nom-daily print publications. The Alliance focuses on the majec issues (s
affert teluy "s news publishing mdusity . including protecting the ahitity of a free and
independent media to provide the public with news anld infoemativn on matters of puble
COBSErL,



The News Guild - CWA is 4 laber organization representing mote than 30,000 employees of
NEWSPErs, IWwsSIaLsains, new s services and related media enterpeises. Guild representation
compriscs, 10 the main, the the editorial and colme deparmments af ese media owilets. The Mews
Ciuild 3s & sector of the Comnunications Workers of America, CWA is Aunerica’s burgest
vomnmurivilions and medis anion, reprosenting over 700,000 men and woimen in both private
and pulrlic sectars.

POLITTCC 39 a global news and infonmaticon <ompany al the mtersection of politics and policy.
Jinee its launch in 2007, POLITICO has grown to more than 3500 reporters, editors and
producers. N distributes 20,000 copics of it Washington newspaper ot each publishing dav,
publishes POLITHCO Magazive, with o viceulation of 33,000 six times a yeur, and maintains a
LL5, website with an average of 26 millwn unigue visilurs per month.

Radic Television Digltal News Association (“RTIFNA ™ is the world™s langest snd ondy
professional erganicalion devoled exclusively © electronic joumalism, RTDNA is made up of
RCWS S1E0Cors, aews associates, edecatecs ol stedents in radin, television, cakle ynid clecmonic
mechay in move than 3 couneries, RTDNA is commitied to encourging exeellenee in the
vlectronic journalism indasiry and upholding Fiest Amendiment freedoms.

Reporters Without Borders bas been fiphting cersorship and supparting snd protectng
Joumalists since 1983, Activitics are carried oul oo live conlinents througl ks nerwark af sver
[30) comespandents, 1t national sections, and its close collaborstion with logel and reaional press
[reedom proups. Reputters Without Borders currently kas b5 offices and sections worldwide,

Reveal from The Center far lnvestiyalive Repurting, founded in 1977, 15 the nation's oldest
nemprofit investigative newsroom, Roveal produces investigalive jowmnalism for its wohsite
hutps:fwwwrevealnews orgd, the Reveal national public radio show and podeasl, and vadous
ducemenley prejocts. Reveal ollen works in collaboration with other newsrooms across the
COULLTY,

Socicty of Professional Journalists (310" is dedicated o improving and proteeting
Joumnalizm. [Uis the naion’s largest and most broad-Based joumalism organization, dedicated o
etteereraging (he dtee practice of jourtalism and stimulating high standards of ethical behavior,
Founded i 1909 ax Sigrma Delly Chi. SPI promotes the free flow of infsamation vital to a well-
mformed citizeary, works to inspive wd educate the pext generation of joumalists and prtects
First Amendment guarantees af freedom of spoech and press.

Sun-Times Meshia, ELC (the “Sun- Tumes™) 15 the publisher of the Chicago Sun-Times daily
Bewspaper as well as weekly oewspupers and ternet news sites. The Chicago Sune-Times.
formed in 1948 s cizcuinted throwghout the Coty of Chicago and suburbs. The newspeper has
won cight Puliteer Prizes and bas a tradition: of fostering in-depth ibvestigative reporting,
Comsequent]y. the freedom of spoceh and the press in Hlinods is a core imlersst of the Sun- limes,
and il seeks W pedivipate a8 smicus curise 1o defend importunt First Amendment free speech
principles.
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The Yully Center for Free Speech bepan in Fall, 2006, at Svracuse Universily’'s 3.0, Mewnouse
achen] pb Publiv Communications, one vl the nation’™s premier schoals of mass communications.

The Washington Fost ({ormally. WIF Company LLEC d'bia The Washioglen Posl) is 2 news
arganizalion based m Washingzon, D.C. It publishes The Washingon Post newspaper and the
wehzsite waw washingtonpost. com, and produces a varety of digital and mobile oews
applicaticns. The Post has won 47 Pulitzer Preges for jouenabism, inchiling swards in 2018 for
nalional sl investigative repuorting.



CERTIFICATE OF SERVICE

1he undersigned, an atlorney. cerlifies that he cavsed a true and cotrect copy of the

foregoing MOTION (F THE REPORTERS COMMITTEE FOR FREEDONM OF THE

CRESS AND 3 MEDIA ORGANIZATEHONS FOR LEAYE 1D FILE AN AMICI LETTER

ot served upon:

Tara Merymalla, Eisg,

lituxis Dieparment of Children and Family

Hervices

22435 W Oglen Avenue
Third Floor

Chicagn, TL 40612

tara perutnallaifil linois, gov

Bruce Bover, Ew.

Loyola Lniversity Chicago
Civitag C'hild Law Clinie
Phalip H. Corbey Law Coenter
25 I Peurson S0

Suite 1107

Chicagn, IL &0&] |
Bhoverig i cdy

Vietoria Almeida, Exg,
L0 E. Walton Strest
#19.-H

hicapa, I 6061 |
alemeyalmeldaggaol com

on April 3, 219 via e-madl,

Thomas O Brien, Esg.

Carmie Wells

Cook Coundy Stawe’s Anemey's Office
1005, Hamilvon

Courtroom KH

Chacapo. 1L G612

thomasw obnendcookeountyil gy
came. wellsi@icookcountyil_gov

surmanlha Pelicty, Ezg.

Law Otfhce of the Cook Counly Publiv
Detender

2245 W, Ogden Avemice

Sevenih Floor

Chivagn, 1L 60612
samantha.petithfoookcouty.goy

Gabriel Fuenites, Esq.
Jason M, Bradiord
Gdlrie] K. Ciallell
Jenner & Block LLY
353N Clark 5.
Chicwen, 1. 60654
elueniespenner conm

Litden] frefsy
Brendan 1. Healey
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The Honorakle Mfatricia M, partin
Cowrteonim B0

Juvenile Court Building

] 16H} & Hamilion Avenue
Chicagn, IT. $061 2

Ri: In the Tnverest of Three (Suppressed) Minors, Case Nos, 14 JA 90852,
L7 JA 1251, 19 J4 209

Dear Judpe bartin,

The Reporters Comumiitiee for Freedom of the Press {the “Reporters
Commmitec”™) and 32 media organizations respectfully submil this leter in
support of ProPublics’s Mation to Vacate the Court’s March 14, 2019 Crrdee.
which seeks W vacate an order of this Count prohibiting disclosure of the
tarmes of minors and “any oiher injonmation™ that would permit identification
of the miners or their loster parents by ProPublica and “any and all other
tedin.”

Amied are members of the news media and organizations that advocate
an bebalf of the press and the public, Many of the amici regularly repont on
court preceedings and thercfore have a divect interest in ensuting that
jeurnalials and news organizations rernain free om onconstitulional
restriclions on their ability w publish lawfullv-oMained information. Amict
also Juve a speeial inlercst in this marter because the swooping order at issue
is an unwonstitutional prior restranl not ondy on ProPuklica, bat also on ali
other nows media organizations.

Az un initial maiter, gmicf request that Aether proceedings relared (o
Lhese cases be public, See Clobe Mewspaper Co. v Supevior Courd, 457 1S,
596, 0708 (1982} (holding that cuutty must consider “on a casc-byv.caze
basts whaother closure is necessary to proteet the weltare of a minot victim™
bazed on the following factors: “the minar viclim's age, psycholegical
madurily and understanding, the nalure of the criime, the desires of e victim,
and the ierests of parenis and relatives™). Hare, the Coutt has not made any
on-the-record findings demonstrating thal compelling interests necessitate
closure, nor has it narcowly tailored its closure order, as the Firgl Amendment
requircs, Jof

This matler arises Froen the motion of three mingts (he “Minors™} for
an order restraining ProPublica, specifically, und other news meds,
penetalfy, from dizclosing their names, On hMarch 14, 2019, the Coun
granted that motion and entered an order (the “Order™) restraining



“Prolublica and any and all other media® from “disclws{ing] the names andléor any other
infirmealion that would permit the ready identification of either abave Minors, including
speciiic address[es] or other demngraphic information, includinge school names,™
Prolublica deamcd the names of the Minors through its usual, lawful jotmalistic
pragtives. {ProFublica Mot to Yacate, Ex. 2, 377719 Tr. al 6.) Barting any disclosure of
1be information covered by this Order hampers Prolublwcas ability to repan on matters
af sugmitivanl public cancerm—namnely, potential systemic failares i the [linois child
welfare systenl. New, e.gz., Stwek Kidv, ProPublica Winois, htips:ibitly/2 Ud W SR {last
visited Apre. 3. 2619} {reporting on llineis Department of Children and Family Scrvices®
overuse of psychiatrie hospitals).

Ihiez Uhrder is an uneonstitalional prior restraint, See Afexunder v United RIS
A9 TS, Sad, 550 (1993} (“The term prior restruint is used ‘te descrite administrative
and judicial orders {orbidding certain commmunications when issued in advance of the
time that such communications are to ocewur. ™) fquoting M. Mimmer, MNimmer on
Freedum of Speech § 4.03, p, d-14 {19847). Prior restraints are “the most serlous and the
least tolerable indringement on First Amendment rghts” because they act as “un
nmnediate and irreversible sanction.” not ooly "chitling” speech but “freezing™ it, at least
loratme. Neb Press Assn v Stuert, 427 135, 539, 55¢01 976]. Prior reastraiots are
particularly oppressive because (hey prevend the restricled iniormation from being heard
ar published at all and are therefore the most direel attack on the marketplace of ideas,
I The damage done by a prior restraint @y “particulaely geeat” where, as here, it “falls
upot the communication of oews and commentary on cument cvents.” Jo

“[T]he Supreme Court has never upheld a prior restrainl, even faced with the
campeting inlerest of national sceurity or the Sixth Amendment righi to a fair trial ™ See
Frocier & Gamble o v, Bankers Trave Co., T8 F.3d 219, 227 (6th Cir 199Gy, Ratlher,
beginning in 1931 with Near v. Aisnesota, the Supreme Court has without fai] rojected
all priar restraints on the press, 283 TS, 697, 71618 (1931) (invalidaling prior restrain
against defamarery and racist publication that allegedly disturbed the “pubiie peace™;
Stecrt, 427 ULS, al 370 [rejecting prior restraint mtefuled o protect Suxth Amendmern
vights of criminal deferdant); CBS fac. v Menvis, 51O US 1315 at 1316 (rejecting prive
restraint intetided to protect “confidential and proprietary™ business informationy X ¥
Times o, v Linited Stazey, 403 U8, 713, 714 (19713 {rejecting prior restrmint despite the
government's claim that an injunetion was neccssary to prevent a “grave and immediaig
danger™ t vational securityy, vee wive Seith v Dafly Medl Publ'z Co, 443 118, 97 104
(1979 {invalidating a stute law prohibiting a newspaper from publishing the identily ol a
Juvenile defendant and stating that “il"a newspaper lawtully ohtins truthful information
about & maver of public significance then state officials may not censticutionally punish
publicalion of the information” absent an exlravrdinary countervaling state intercst).

1t appears that the Court here may have entered its Order in an attempt to protect
the pavacy of the Minors, However, potential revelation ot sensitive information pelared
i minors does not automatically create 3 state interest “ol the highest order™ such that a
prior restraint would pass constitutional muster. A Y Times Co., 303 1S, a1 714, In
Clobe Newspaper, the Supreme Court determined that “safepuarding the physical un

P2



psychological well-being vl & minor™ is not always a significart engugh interest to
overcome the Iirst Amendment right of public access 1o triafs; thus, a similar interast in
minar privacy (s cortainly not an joterest “of the highest arder” needed vonslitutionally
Imposc a prior rastraint. See 457 ULE, at 607-08.

similarly, it Landdmeart Cammmumivarions. fae v Firginie, 433 178, 8241978
the Supreme Coutt held that it was uneonstitutional tr criminally prosceute a newspaper
for parhlishing information about confidential judicial disciplinary proceedings, As
Jusliee Stewart explained in bis opinion concurring with the Court’s judement the
"povenunent capnol lake U upon itself to decide what a newspaper may and may not
publish™, although “govemment may deny avcess o information and punish its theft,
govemment may oot probibit or punish the publication ot that intornation onee i falls
into the hands of the press, unless the need for seerecy is manifestly overwhelming,™ 435
LIS, uf 349 (Stewart, [, concarring).

“The presumption against prios restraints is heavier—and the degree of protection
brouder-—than that against Kmits on expressicn imposed by criminal penallies.™
Southeastertt Promotions, Lid v Conead. 420 115, 346, 35850 (1975); see ol Stuard,
437 105, at 539 (Breman, I, concorting in 18¢ judegment} (“The First Amendment thus
accerds grealer proteclion apainst prgr restraints than it does apainst subscquent
punizhment for a parlicular speech.”} {ciling Carred! v. Princess dame, 393 £15. 173,
18081 (1%68]). Accordingly, just as the Constitution would protect PeaPublivs rom
punizhment for publishing information about the Minors, it surely protects Profublica
fram eing enjuined from publishing thal informalion in the first place.

For these teasons, amicd urge this Court to prant ProPublics’s motion and vacale
the March 14, 2009 Order.

Kespacttully submided,

The Reporters Committes for Freedom of the Press (Addotionsl amics Tisted on foliowing
page)

By counsal
F'.r. '..-:'-1,—.-5‘ ,_--_,..'_' |!-1‘ I".“"::Ir’
J

Brendan J. Healey

MANLIELE MENKES LEC (Firm
My, 3081

One Motth Franklin, Syite 3600
Checage, I 60606

T. 31225116108

F. 3127302180

Connsel for the Beporters Commbier
Jar Freedom of the Presy



Amencan socicty of News Edilors
The Associated Prass

Asenciated Press Mediz Editors
Assoeiation of Alterbative Mewsmedia
Boston Globe Media Partners, LLC
Claliforma News Publishers dssociation
Califimians Awvwate

Chicago Public Mediz

Chicago Tribune Cotmnpany FI1O
The W, Scripps Corapany

First Ametdrment Coalition

First Look Media Works, Tne,

Fox Television Stations, LLC
Freedam of the Press Foundation
Fannctt Co_, Tnc.

Hearst Corperalion

Hinoix Broadeasters Associalion
flinois Press Assoviation

Inter Amencan Press Association
Tnvestgahve Reparting Program
lavestigative Reparting Workshop at
American University

The Marshall 'roject

The Media ustinae

National Newspaper Associalion
The Mational Prass Cloh

Mational Presy Club Joumalism Institule
National Fress Photopraphers
Agznciation

National Public Radio, Inc,

The Mew Yaork Times Company
Hews Media Allianoe

Bruce D, Brown

Katie Townsend

Caitlin Vopus

Lindsic Trega

Keporters Committee for Freedom of
the Press

1156 15th St NW, Syile 1020
Washington, T3.C, 200035

T 2027559300

F. 202095 9310

£ connsal

{ Additional amict follow)

The MewsGuild - CWA
POLITICOLLC

Radio Television Digital Sews
Agsneialion

Reporlers Without Rorelers
Reveal feom The Center for
Investipative Reporting
socicty of Professional Joumalisis
Sun-Times Media, LLC

Tully Center for Free Specch
The Washinghon Post
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LN BN CIRCLTT COURT OF COOK COUNTY
DEPARTMENT OF JUVENILE MAISTLCE AND CITHLD PROTECTION
CHILDN PROTECTION IHYVISION

oo 14 TA Q0852
Moo 17 TA 1231
Moo 1914 209

IS THE INTEREST OF THREL
(SUPPRESSELY) MINURY,

R . Tl S ey S

Ilan. Parricea A, Marlin

[PROPOSED] ORDER GEANTING MOTION OF
THE RFFORTERS COMMITTEE FOR FREEDOM OF TIIE PRESS
AND 39 MEDIA OR{GANIZATLIONS FOR LEAVE TO FILE AN AMICTLETTER
THIS M ATYER comes bebore the Court on the muoton ("' Wotion ™1 of (e Reporter:
Commirtes {or Freedom of the Press and 3% media organizationz Tor leave o file an remics letler
tn support of ProPublica’s Motion o Vacate the Court™s March [4 Order,
THE CQLURT, having considered the Motion, heveby ORDERS 1hat the Motion is

OEANTLEL, and the aeafcr letter stluched 1o the Motion is DEEMED FILED.

DATEIX s dav of el

The Honorable Patncia A, bartie

Presented by;

_';-._Jc'ur - } H-!" : ra

Brendan 1. bleulew
Mandell Menkes LLC (Fitm Moo
AB0EE)



o]

Ome Morth Framkiin, Suite 3600
Chicage, 11, GEH0G

1, 3122511000
Fo3L2. 750 2109

bhealey@mandellmenkes.com

Conrsed for the Reporters ammitiee
Jour Freedeont of the Press

Nroce T Brown

Kztie Fowrsend

Laitlm Vigus

Linudsie Trepo

Beporicrs Committer For Fresdom of
the Press

LI3G 13h 3L MW, Suite 120
Weaslinpoon, 1307 20005

T, 2027959300

F 202 795 9310

ool
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STATE OTF ILIT

COURTY OF © O

ROIS ]
1ORE:
0 = )

LW LEE CIRCOIT COURT OF CCOE COUNTY, ILLINGIS

COUHTY DEPARTMENT - CEIMIXNAL SIVISIONW

TEE PEQPLI OF
STATE OF TLLI

Flel
11

L

Lia

CBE0H WA YKL,

Coro

THF
ROLx,

ntiff,
Moo, 177 CE CA2EED1

nadant,

e e et e mam mm e mm mem

EEPCRT OF PROCEZDINGE kad a7 Lac hoayinng of

the akove-anl

1l:led caanss, o=2Zcrvro the Hororaole

VTHTENT M. GAUGHAE, Judge of said Zourl, on Wednesday,

Swoopbuee &0 7

APZ2EARANT
HOM,
hEle
ot
ME.
M.
M.
Ma.
HE .
ME..
M5 .
M5 .
Assi

L1737,

ESs

JUZERE McMANON, State’s ALtorney ol
Cﬂuu:y,

t-AcooilnTed Specisl Prosscitor, and,

JODY GLEAZON,
JOSFEPH CINTTER,

CANTZL WEZLRZ,

MAEILYHN EITE RCES,

cREE ZhME,

VINZZRD CCYLE,

chlkhH CEEEBERCTE,

EATY EAREZYELEMNI:,

stanf. Special Broseculoss,

an hohalT of the Deople;
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In

n

APPEAIANCLES

ME.
M.
H5.

M.

o

ME .

Il

CCZMTZXNUCS:

Dar_wy, HEREERERT,

RANDY EUECEERL,

ZAMMYT WERDT,

ELTAABEETE FLZMING,
behalf of the Delendant;

BEEXDAN [IZALEY,

pehalf of tks Reporiters Sommittos Zar

Freedom of the Press;

KA.
M=,

n

SAERTHA M,

FATTREEW LOg1,
owrSH BURLCHY,
bakhalf of Jamic #alven.

TOMITET, 3

CfZicial Cours Regortor
Griminal Divisicn

License Mo

J84-004755
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Case:
CAasE Mo,
CAate:
Pagoea:

FPEOFLE VIS, JASOR VAR CYKER
17 2 9482601

18-9-17

I Lhzousk 13

WITKESS s cy ) ECX
JAMTE BAZVEN

2y Mr. Topic 11
Accortor's festificate —--mm- - - —na - 14
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TH= CIZRK: Sheet 7, Jazon Van Oyke.

TEE CCURZ: Tiral off, I anly want the parties thar
are lnvelwved Lo approcch,.

Will che atlornevs state thels nooes.

MR. MIMRACGN: Good marning, Judas.  Joe McMahon fo-
the Pecole of _he Bteteo of Tllinois.

[MZ. GLEASCH: Jody Gleascn on ochal? of the Stste.

MS. HITE RCSE:  Marilyn Hite Ross for Lae Stato.

ME. WeTLER:  Dan Weiler for the Stale.

=, COLLEZHR: Joscph Cullen for the Stato.

SHE COURT: Introducing Lie Sarzity meoam,

MR, ZAME: Greg Zams [or the special srosecutor and
[or Lher Pooele of Lhe State of Illinc.s.

MR, CLYZE: Vincenb Tavia on oehalf cof tne Stats of
[iliroi=, Garrity -—eam.

M. ESEBERGER: Szrsh Seberger, Feople, Garrivy toam.

M. EARAYAMNDG: ety Kerayannis, People, Garraty

MR. HRERB=ERT: Goo2d mosnicyg, Dan Herbor: on nzhalf of
Jason Van Dyke whoe iLs prasenl.

MR. RILCERRT: Rancy Raeckert on pehalf o2 Jason Van
Uyke,

iz, PLEMIMNG: Elizaieth Flemling cn bBchalf aof Jasor

Van Tk,




M. WEMCT: Tammy Wendl Zor Mz, Van Cyke.

THE COORT:  E>ivaketh, you're filing your appecrance
OoW, ~odayv, on Lials?

M, PLEMIMZ: My acosarance was [iled, I meliove two
COUYT GATEs ago.

THE COLET: Ouay, Lhenk vou. Drondan?

ME., HEALEY: &nd Brerndarn Ilcaley herse on hekalf of
Froposed Amicuz ard cther Amici, Reporiers Commiitoo for
Fropdor of the Press.

ZHE COURI:  And your dmicus brief has allowed Lo ce
Filed, =c cernainly. Matiihew?

ME_. TRPIC:  Matt Topoc on bkehall of Jamie Ealvon.

MR. BUILDAY: Tosh Durday on behalf of SJarie Ealven.

THE CIORZ: Ard Mr, Kalver is nere today?

M., TCOPIZ: He 1=,

TLLD COURT:  Hepre's wneb I propuse Lo do, to ley oat
what, we've go-ng to do Todasy,

First off, the first order of cusiness will be
Lo deerming Che molion Lo guash the schposna on
Mr. Ezlwen, then after that, ws bawve “he Lynch mateorial.
And ara tiese any sther things on the agenda?

MZ. MCHAHDN: Judge, we [iied a supplemsrtal
discovery resoonse, I [iled Lhat thoas morning., I

t=rdered that Lo Mr. derbert marligr, and “las's all
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*hat we heve this morbins.

ThE, COURT:  Mr. Hespert, aroc yod going fo De
empeloying any expert witnocases?

M. HZEBEET: Yes, and we will sesk lezve Eo Fi2c a
i3l 0 cur expers withesses Loday.

TRE TOTRT: 211 rign:t. Aand what thevy'te going to
cescity to, D¢ oveu bave choiv corriculum vitas wish
tnaty

ME. AERBERT: Ue have thse Ov, and we bave a oriel
disclosure of what They're noong to Zestily to, wiaich
wa'll follow us pursudani Lo law with the reguized
dizzlosure,

THE CTOURT: Od<avy, greart.

Thon, Mr. Zams, yeo'ie going to pe oroceeding
o your TOCIon Lo quast the suboocna alsop i3 Lhat
CaOrTeCny

MR, ERME:  That's correst.

TEE CORJET:  Ard rhen, Me, Toploe, you're alsa cn
tnat, =2 vour cllenl -- I'm golong o ot you proceed
firat becaunse it'sz your client. A&And then Lhe ordes of
bizinezz will e —he soecial prosecurtcrs, Garrity tean,
and Lhen, 3rocndan, you can fake your presentation alsc,
and then, Mz. Earberl, you cac rospond.

ME. MCHALUY:  Judge, with your oermissisa, my wrial

)




team, we'se going to 5ten oubt of the ccurtrocm.

THZ COURT: Tf you wari, Jjust Jo in chambers, that's
-1 right.

MR, MCMAAON: Lhank you, Jodge,

TER CQORT: Will everyvhody please be ssztad. Thark
YO,

Alsg, T jus. wenl Lo restate an order thal was
tszued or Geptenbwr YLk, 2017, L iz hereby ordered
toatl. Kolly Barricle of WGH TV, Mzgan Crepeau of the
Chicagy Tribune, and Andy Trimm of (he Chicege Sun Times
will serve as co-ghatrs of Lhe Media Coordinat:ng
Cormitzes in the matts: Peools of the State of Illinois
VOrOuS Tascn Van Syks unzil and uanless otheprwlise orcered
v ke Couzl.

At thas timeg, 2'd like Mr. Sullivan to give
them dunlicate originals ol the ordex.

fFaus=e.}
THE COURT: All rignb. Mr. Topic, will vyou proceed
LLBeEet
MR, “OF_L: Yes, thanx you, your Honcr. Leil e
atart hore, The entire uaderpinning fov whac
Mr. %“en Dyke Lo Lzwving fo do keore i3 oesed on &
repraesentacicn thal ke kas repsalsdly made te this Court

thet Mr. Halwvern rezeived copies of Carrity-protsclsd
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slabtements.  That's the only thing that would e
drguably of any relevance, fe represented it imsroperlsy,
there 23 nothing Lhal suoporse it, ang 1t is flac out
not trug, as Mr, Kalven hes said meliiole t-omeos.

TAE COORT: Yoo know, 1" -— probkably theo first
Lol we znould do iz have Mr, Kalwven got on thns stand
arc establish Lhst be iz a jourraliss.

MR, TOP1C: So let me zZazzpored —o Lhal. Undor he

Sprcial Witness Docotrice, he is ncl z2guired bto taxe Lhe

THE COITEZ: Thal's fins.  You can appsal ~hat real
quilck.

The Zpeclal Witness Doctrine, Low many Limes
has Lask applicd in tha Fipst District of the State of
lilincis?

MR. "2F.C: To my knowledze, ic's noel beoen addr-noancd
in tha Firs, Discrico-.

TEE COUET: Weli, to my Kkaowledoge, the Pecnle of the
Slate of Zlloncls wersus Willia, yeos, b nas.  &nd
Jastico Marcarel Slartorn was bnge justice Lhel did thet,
and it only nertzined to 2 “udicial officer, not o oa
tepoolar,

oo get Mr. Kalwen on the s2tand or vour mollion

tc quazh the zubposns is caniad.

e
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HME, TOF:Z: And bthe scope of tne tesLifsony Lhalt ==

THE ZOURT: Well, you'll find out zkout it. 211
riahl, cecrme oo, TFirslt of all, you're celling mo yvou're
acl golag to do ity 20 I wanl hiz oo herc and we're
J0ing to swear him, L1'11 Zim-t the scops abf Lhe
teatimony.

¥P. TOFIC: Your Honor, the izscs 13 --

IHE COURT: Either, Mr. Topic, you comoly, or wou're
showing disrespect Ior this Court.

ME. TOPTC:  ¥Your Honcr, I mean ng disrescecl.

THE COURT: Then zall yony elient please,  Part of
mi ok 15 bEo provech wimnesses agalpstl
self-incrimination, which hesa't even zrose yet. 59
noething is goisg Lo hecpen to your olient, ne wiil not
be barsssed, he will oot be ombarrasszed. $all him or
you're oult af here.

Mr. ZOFIC: Ckay., Let me confer with my client on
whethor he'z going Lo resoeckfully --

TRE COVURT: If ho kazes any grovilene, the Tifzh
amendmens, the right ot First 2mendmanl, bthen Bo Ras not
estaizlished that he ig a reposter. 3o your standing
hexe ia nob approprisls at this time.

¥R, TOFIZ: The argqumiont --

R COORT:  I'm gust felling you what I'm deing, T'm
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da

net discassing thls with you, all raghb.  You 2f Lhes
Comply Or yoll're oub, sc go ahemad.
MR. "GEIC: May I have © momant Lo confer with oy
clisnt?
THE TOURT: Absclubtely, Mailihew, go akead,
t& zhart bresk was taken. )
ME., TCOFIC: “our Bonors, Mr. Enlven will take =he

stand to Lestily.

THE ZCGURT: Thank you, and @ dide': mear to -- I'm

nol abrupt, il's jast thal we have a ot to <o today.
Mr. Tcoic, we have diflerent rules nore, you can't
interrapl pe cnlil 1 —ake a croatn,

Here's tha case that [ ciled, People vorsuas

1

it
sy

=]

-

WMilliz, W=I-1-T-T-5%, ic's at 349 Illinois Aope
Thixd, znd it was declided in 2004,
['m zorzy, go ahead now,

MR, TO2IC: Mr. Kalven will faks che s-—and b
tesL_[v Lkat he in 4 reporter. That's the extert to
which ke will testify. BHe will octhorwiasm --

Tio TCURT:  You koow, taks a brestn, ail right,
relzx 4 liktle it

Mr. EKalwar, get ap here plesse.

IWilness swoarr. )

AR DOURT: My, Kalwen, the seat is adjustable, ko
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mic iz live, so if you Adfust yourself —— ard you czn
adjusl Lhe miz zo ovorybedy ©an hear your teatimony, It
would me very amperbenl and very gppreciztod, =o thenk
you. Froceed, Xr. Toplco.
JAMZE BALYVIEK,

cal_ed a3 4 wilpess horcin, bhaving oeen Zirst daly
SWorn, was exanined snd LesLilied ss follows:

CLEEZL BAAMINATION

BY MR. TOFIC:

Q. AL 0L uSEE 5RAaTo youy name?

B Jamie Kalwen,

- Mr. Kalven, whatbt 15 wour occupation?
A T'm & wr_léer, a jourcallist.

2. dow long hawve you heon o reporter?

A, My ertire zdult lite,
2. Are owon vegularly engaged in the basinsss of
celleating, writing, or editing news oz puklicatiorn in

reWwsgapars or periodicale?

A Tes, I am.
0, Are thoze newspapers and pericdicals iszsueed gt

requlzar inlerva’ s in print or =2lestroniz format?
A They zre.
&, L' thew kave general clroulallons?

4, Yes.
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o. Were you sc engaged 25 a reportar during the
time period of Ootones Z014 o present?

A, 1 was=.

M. TOPIC: Acacr,

Your l can proceod turtoe: wiil

coplos af owards Mr. Kalvern &5 won as a repolzer, L can

oa fortn —-
THE COORT: Xr. Ealven iz undet oalhl, se nin werd is
aond right mow.  Any cross examinatiorn by the soecisl

Jdarrity orozeocuticn Leam?

YR, ZAME:  Xovhing, your Eonor.
TEE COZET:  Anvihing by the delense?
ME. HERBERT: . adge, based on Lhat liraked dizeci, I

den't hawve any examinatian.

dowesrzx,

I would oelieve

thaL I

that Mr,

netre 1f

Sbatube

THE J0IRT:

shoLid Liifocm Lhe Tourt that rheore's & cnsnce

Kalven saculd ko advissd of bis criminel zigkts
testimony were Lo 92 on further, there i=s a

Yoo kocw, that'= a Judicial duly, so

relax a little kiz, do your own wosk andd 1011 de mine,
okay?
ME. HEREERT: T'm just msking a record, Judge,

TIE COUERT:

Racbl's g record, whn's the record for?

Mr _ Kalwen?

M=, HERSERT:

Are you representing him now?

o, I'tm not represen-ing Mo, Ealwveo.
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THZ ZOURT: Well, then why are you btelling ma Lo
Lell him abont his constitution - sit down,
Mr. ierhert,
ME. HEBBERFT: Judge, the whole purpose han I'm
dning this is Zor my client.
THE COURT:  This is nov anykhing to do with
Mr. Kalwen ac Lhds Lome. I koow my duties, ‘ust relas a
little hit teo, &ll1 right.
Thack you veory much, wou can have a seat.
I fin zhat Mr, Ezalven doss come under the
puzview ot the Tllinais Reporler's Acht. 2roceed,
Mr. Tapiz.
ME, TZPIZ:  Thanx you, your Hancr. As oo the motion
SO fuash Lhe —zzucs that are ledependent of the fact

Laat M-, Kaiwen iz

[+

rzpozler, as I had alladed to, as
15 in our prisf, the bazis for orainging Mr, Kalwen nero
was a proffer that he recoived Garrity-prolested
statemenls=, and thore is ne besis for that proffer.

The: materiais Lhal have nocn paoin farth oy che
defenso in their hrisf don't show ~hat oo ke L-ous, 2nd
w had made wery clear in our oyief thet -L isc'z Loze,
Ae Lhink on thar basias alore yvou shewld gquash ©hs
SUbDoEns.

IT that 1s tne only rzason thait aoylhing would




[

22

21

24

b velevsnt and there's na kasis for that, ther Lhe
sunposca 2imply snculdn't oo Zorward regardlsss of
whetaer Mz, Ralven is 4 roportor or arvors else. 5o
chat weould ke our first reasor way we Lhink the subpoena
sacild be guashed.

In additicn, we don't think thexe's any
relevance 7o The claim even if it was true. Ewver 12
Mr. Ealwven received Zarrity statemsnts, =ven in == t'g
onr belief that thers iz no Garrity pooblem. I will
tlefar Lo Lhe Staroc on that issue becsuse we have nck had
accass to all tne informalian with roaspest to Lae
State's 7asze, I will let ther make Zhat argamenl.

U jJuat want to reitersts Lhe oolnt on whelher
Mz, Ralwven is a zeparter or 15 nok & regporter., I guess
cne clher thing T will make is bhe poink that -he
grgurent. zzems To he bhat Mr. Kalwvon gol
Garczity-nprotecsted stacements @nd they used them Lo shape
Mr, Torres's Lestimony, and whal that comoletalwy
cverleccks 1s that ¥-, Torses gave & ataboment Lo IFRA
befocre ary time period wnich he clzimed Lo zeceive any
Garrity-protectad statemonts from Me. Kalwar.

Zog Spacizl Wiltness Doctrine I underztand you
ruled on already, I'.L1 slend on our briefs on owhy that

dectring would recly.
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Thaz would Lake uz to bthe roporter issce. It
hasx cow besn estanlished that My, Kalven is a rsporter,
The: nexl cuestion would oo whether zny of the
information thet Lhoy're sesxing [fom bin in A souroe.

Tnera have pesn sh-fi:2g argumants from Lhe
delense acoot ¢xactly what it is they wart to geb frcom
Fr. Kae_wven, II ‘hey want to know the identity of the
Eerson who gave ham bthe infarrsl_on, Lhat is cleoariy
aoUrrce undsr the statute., L dor's zhinx Lhore's reslly
dary legivimata argument to “he contrary.

It they wani to now whal inTarmatiosn ne
receivad, thal too, iz within the scope of sourco, waics
Aas heer broadly delined in the Slhager {ohonetic! ocasge,
Lo inclede thingsz Tixe phetoarsphs, and includes any
means “hat are used by reporstors (o gather Lae cews.
Thaz'zs why we often see divestiture procesdings in casas
that are sottiog reporter's notes. “b's the zame jdea.
Anylhing that Mr. Kalven was tceld, zoything that he
mentally recalls sboub whan ac was told, those are all
“he means by whichh ne engagod in the reporling proooss,
and thal's clearly within the scofe of thne acurce,

Tnar hakes a5 Lo thae polnt of whether
divestolbore had been shown.  “hnoro aasn't hesn any

a2iZort To divest -n bhe privilege, and Lbe defonsc has
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exnressly sald they will [ile something an the futurss il
yor dararmine Lhat they need to £ile that. Lhey'we had
plarty ol cppertunitios fto do thar,  Frop Lhe very
beginning, HMr. ¥alven has made clesr Lhal he iz a
reporter, thlz I3 a zource, and Lhaat be is assorting nls
Clghts.

THE COURT: Mo, Topic, I am going to ickerrsopt at
this time., Firsz of all, that they [ile an spplicaticn
Tor Glvestiture contemporanscts wilh this motaicn that is
mendicng right. now is a JLLELe pre2meturs. Becauze first
of all, -f I quash Lbke zubpospa on othors grounds, -hen
tney wauld not -- the reportor privilege, ewven Shoogn
Mz, Ealwven has beaen establishaed as & repoarter, would nct
dply.

And Lhe olher ihing 1as i€ Ehey file that
apolicartion, tihst wouald ke presumed that I'm acl goong
T fquash tne subrvoona and made a pre-judgment on 1t. S0
I'm poZnog ko allow yor 7o maks your presentasicn, Lbut
they would not Zile that applicasion.

We bhad this in the EB. Kelly caze, we've gone
throuagl this where there's keen gkout 50 depositions
Laxen ke sacw thot thay have exhzusted all means to fiad
the iolorrat:on.

B Lhe procecure is whether [ make 4

16
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determ:nation Lhat the subpoerna 15 not grasbed, ~hen if

T don'T guash the sabgpoena, then I meks a determirnazion

thal Mz, Kalven is a ropoartar, Lhen they would apply for
Eae applicaticn to divesti.

Buz go anead, vour presentation Lz owesy
anightful, 50 nroceed.

MR, TOFIC: Indorsiaod,

So, youzr Rorors, T thins Lasre’s no disroubte thel
oecauss Mr. Hzlven is & reporter, if you agres with us
thao tne informalion they're seeking 213 a souvroe, they
neve to [ile a petitlion —o divest, a0 we would nave to
deal wilh that ar zuzn zime Liasl Lhey file chab writton
petitilorn, ana if you give Lhenm lesve to do Chat, Lbhon
w'll respond Lo Lnatb,

Thay haven't donc “ha: at this coict, Zhey
GCNitbed they haven't dors fhal at Lhis wolnt. 5o
tne-e's really rnathing furthers we need to cover under
Lhe roparior's privilege at this point.

I'c happy ta answor any guesticns, but I hRave
nothing Lurther to pzesent on Lhis, and leawvoe it .o the
Slate to argue why note of thiszs is relevent -n this case

regardoonn of whelhes My, EKalwen is & repocrter or

whelllhar it 1s scurse material.

fHE COORT: Mr. Topic, ceritainly I'21 alliow yor:




rehuttal, pbut thank vou for your presentsticn.

Tar next thing, I'd 1 ke —he Sarrity tzam and
tne spacizl proseculiss anis to mave thedr presentat-cn
Flease.

MZ. SR¥S: Thartk you, your donor., BeZore 1 begon,
mey L gpproach? T have 4 cicder that's got my exnibits
and case lew thal I' zefer-ing bo.

SR COUET: Thank you wecy mizh,

ME, SAMS: And I do have a2 cooy for Mr. derkest as
Wil

THE CZIEZ: Thanx you.

M- BAMG: May 1 begin, jyour Heaos?

THE COULRT:  Flzase=.  Thank vyou, M@, Sams,

M. EAME:  Thanx you, your Eanor., The Feople have a
Twiopart motacn o guash Lhe suopoena of Jamic ¥alven,
Tne first part, your Honor, czn be cons-_dered more of a
maticn to reconsider from Tho Tourt's earliz- granting
of the delense pormission o cavl Mr, Kalver., And

! == 1t 2z frash_uoned svmewhzl as a motion to

I

reccnsider, kot it's also kind of [ashicned, Judge, as e
roticn to get the defense €0 kingd of reconfirm things
thnal Loey —cld the Coart in the profler that chey gave
to Lhe Court on Qoteber LVLh, aboul Lwo wonths ago, o

convinge thos Jousl Lo alleow thes to call Jarie Hclwven
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cHoAn atilorney - or a5 & Wothess In Lhiz caae.

cudge, too firvzat thing, sad it'a part of the
exhibits tnat I géave you, L'z Feople's Exhinit
Famb=er 1, and in perticular, I beligve iL's from bthe
Detoonr 17tk, 2017, tracscript, Feos 31, Lirss & to L2,
In o thel parl_cue_ar argument, Wr, Herhert said, quote,
well, he == anc he was relerring to Ezlwven, well, ke
clearly xnew Mr, VYan Jyke's explanation for Lhe
zhaooting. We know that because he went and condocted
interviews wilh Lhe assistarno of the PBI szects with

twe o the sccurrzence witrssses, Lhe Lwo Torsesos, ead

Judge, wiat I can tell vwou iz that Lhat ofifar
o prool Clearly indicaces that the FRI, ar & minimam,
elzhel sssisted Kalven, or al worss, ackually aat in
Wwith ¥z +ven as he intarviewed the Torreses.

Todge, wWe would proffer to vou that there ‘s
rotlzzng in the record to indicate that the *BI did
gither of those Lhings,

The Court, your Honor, you seemcd sooswhal

gsltonisnod hy That atatesent that Mr. llernert made

cecausa you Lhien gzged Mr. Heoroeri, quole, you're saving

with the assistance of tae FRI, wial does thas meqn,

they gave them the names ol Lhe witnesses, end guole.
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An2 then when you Iurlher resd the trarsorviptl,
Laere's asomn nack and [orkn hetween Mr. Herbert and
vourseit, and then [inally whon we gol to Bage 32, Lines
14 1o 21 of Laak transcroipt, theve's ¢ soliloguy back
and forlh between yourself and HMr. Hezbker-t in whicna
Mir. Jeroert —oconfirms that his proffer is that the PRI
sat in with the seporster, and not ocly docs ne zeconfirm
tnet, but Mr. Hersbhert assigned a petroentage Lo iL.  Ho
aaslgnad a percentage to it to you Lo get woea to allow
hlm Lo call Mr. Ezlvoa.  And thal nercentage was, guots,
by Mz. Herber7, guote, I'm %% percent sure of that, end
quote. And then Ms. Wendt acdesc {rom the deflensze Laule,
Ehe word wes to that. ABnd then Mr. Esrbest said, and
thners were otheor lawyors There boo,

o they dousled down now on toe fack that the
TBI assisted in this inlerview with EKalwen and Lbe
Torreser, and they ass_gred a percentage of Lzath to it,
B peroenl.

Howewar, cudge, Laere s notning in the recosd,
wher I say the record, what I mean, Judge, iz _Lhe
ciacovery, therse's nothing o the disocovery Lo —adiczie
Lhat Lhe F2I did that ic ary way,

I've goven you People's Sxh bit Humbor 2,

TR MIET: bBExcuse me ane moment.




[Faunse. )

THE COUET: Mr. Zems, if you «<new, bow many pages of
discovery have penn turnod oveor to the defense?  So
caople can cel the zoope of how conples this caac is.

MR, SAMG:  Judoge, I have aporoximately S0, 000 paces,
- thirk whor you take phone secords, things lLike that,
ard you convert thoso to pages, you'rvo o well lnko several
avkdred thcusana Iowoald cuess,

CHE COTURT: And plus 2,720 pags:s of Laquan
McbDonald'~ ZOFPS razonzds Lood

MR, SaM5: Correct.

THE CCURL: Thanx you. Pzacesd then please.

FR., ZAMS:  Thanx you,

a0 it owas on Decerber 1%tk oI 2314, that Jaose
Torres, «Whe 1s Lhe lalher, Sudge, fizar tald fhe PRI
agents thsk Mr. Kalven nhad already Tried 1o inlecview
him, &nd that is on Exhikit Mumber 2, which comes as
pert ol a FRT, what we mall a 302, which is basically
jJust ar FBI police eepori, a susolemcntzl polioe renort.

There is nothing Lo the dizcovery Liwugh Lo
iadivacs 10 any wey that the FEI azzistsd Kalven by
providing ke Tarrveses names or Lo sstting us or even
attenclong Lhal inlerview wilh Kalwvern andg the Torreses

despits of what Mr. [Herkbert said on Ocboper Z7Lh.
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S whst we ars coing, Judge, we are asking youo
as pari ¢l Lils notion tao reconsider to have the defense
vincg ¢f reccnfairm -fs ofter of prool on this isauc,
Maybe 2'm miszing something in the di=cowvory, Tudge, bl
Zoean't Zind that anywhere.

THE DQURT:  I'm sorry for onlorrupting,

Mr, Herberi, dzd wyou want to address Lhacl at thin -ima?

MR, KERBERT: I can address it in my srgument, hbol I
Mz —=

THE COURT: Well, why don't you cleoar things o as
were ca2h rathear Lthan throw evorything inwoy, lise I s:s-d
hofars, like putting water czlors in a bowl and pour
waler inte the bowl and Loving to £ind the colars.  So
right now wil’ e we bave Lhiz isoue, can we clarify i:c%

MR. HERBLEL: 1'_2 geowve vou a Lriefl response. Jur
cvidence Lo caze, Irom what we've recejived and imoorTant
vt role on This, Tndge, we hzve secelved, our
understancding iz we beve well over SO0, 000 pages of
dizcovery. Bul we've recewved discovery [ror difforonl
governrental agences, but also we have rescelved
eviderce throuch our investicative effcrts wizh a
subposna, =nd Laal's an lmportant point. kore, bDecsuse
the issue of whelher or not -- or the FRI's —-

THE COORT: Mr. leroerD, weu told ne you wers goling




Lo

Lo e krief.
ME. AERBLET: T o qoing o be brisf.

TAE COURT:  A-e you alfirming that the FRET gave, =

Uy

cresarted by My, Zams, thet assistance?

¥A. HERBERT: I would zgree with Mr. Sams on one
Doin. where =-

TEE COUET: Mr. Herber., please, comne on, oot 0o the
DoINT .

MR, HEIBERT: Ho, I['m ot oonzeding it. The-e's an
enclenal_on.

IHE CCURC: 58 ars you alfllrming yvour aofbner sroffer
tkat vyou made 2acx ¢n Lhe othaer date then, Y99 percenl’

M. EERBERT: With a clarificazion, yves, yes, the
TEI was invelved.

THE COOET: OGkay, ®@hel's your clarviZication?

MR. NzZREZRT: Thet claé-ifiecsticn Enest was made Lhal
£0 IZar we don't Rave reccords to indicate that it's true,
I macde & cepresencation thet Lac FRT physizally st in
The room with Mo, ¥alwven whe:n he inlzoviewsd Mr. Torres
cn thet flrst date. Cur evidence dosan't show thel bas
did, bt whal we know 1= —hat Mr. Kalven conduacted
thvasligalivns -

_HE CCORT:  That's the only poin!. 1 wenk to know,

than< vou very ruc.

23
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ME., HERBEEELl: 1'11 address more L5 My accument.

THE COURT:  Froceed, My, Gamrs.

ME. 3nM5:  Judae, the next Lrouabling saction of the
dalenze coursel's Octoper JTLh, 2017, proffor was in
regards to allegations Lhat Ealven ocessed along
Farrity-protected ststerents to the defendant. Defense
counsel never onoo aaid ary informalion specifically an
to whalt was al leged and revealed Lo Torzes. /11 ag
saild, and this iz part of Peodle's Exhibit Jumoer I,
again, Sdge, on Page 33, Lines 2 to 11, Mr, Herckert
satd, guole, witneszos wore aszked spesifle ruesticns
that related specifically Lo Jasor Ven Dyvke's dofornseo.
ARG thern he went an a couple linss laker to say, Lhey
werre apnoifically told about Van Dveze's defanss in a way
“hat. wilazsses would provide Favorable testimony for the
C3EE.

Nowewrar, cwdds, theee 13 nething -o oany oI Lhe
dizrovory be indicate that Kalven passed along anviaisg
that, wWas Zezrlly zelateod to thoe Torresez.  Xavier Tarres
testified i People's Exhibil Number 2, Judge, that ke
w3 contacted by @ renorter, Jamie Kalvern, Zrom The
rviaible TnsTiiute i3 whaet it savs, bowsver, there's
nothing else [zom Lhat soport thab woirld lead the

defense to conclode, oY more pe-lLiceol o tho Dourl, Lo

21
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c_aim an ofifer of procf to Lhis Courc that Ealven
eRbosed any information to the =lder Torres.

how, counzzl says Bhat thay'wve gqol things from
subposnas —-

THE CTOCRT: Well, let's just say, whalt ettect wouold
1L Have oo this caze, o any, 1f M. Kalven nac
carrity-proteciad paterial?  He wasn't parc af the
iovestigation.

WAL EAME: Jie was not part of the law enforcamens
investigation, IF ho hed iU, there would e actualilly
nothing taat would be wrong in torma of the oriminsl
Drosocutich 4z 1t relates oo tho Garrity lssoes bhet =roo
kofora the Cours today for Eazlven to hawe rthar,

Tf ¥a_won kad it, hypotheticslly 2t Kalven had
il and we already have 4 cepresontation boday Lhat ne
didn't, buf if hz had it and he passed (L aZong Lo
Torres, that could cotentially caint Torres.

Bulb =z - grl inte my erguiect lazer, Judoge,
wher we wero ners last Lime, you asked for o wernal
timzline cn Terres., Torres dad rot talk Lo Lhe polico
the nigat of Gotober 19%th igto Ooctober 20kx, 2024, Hot
by hes own walition, he wasz here, he was inoa zar, 1
belleve wih his zon, and when he stayed in rhat car and

the oelice arrived, police sent acim or his wady.  Xow, T

Tl
o
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don'c «now whether there's anythlng nafaricas acout
~kaz, I don'l know whothker che nolice koew he was a

witness oz 1Lf e wa

L]

Just sopepody 1n a car, Buf bhe was
SEOL away.

Ao over Lhs cext week, what he sew in the pross
made him decide Lhat he nocded o conlacs IPRA. 8o I
Lelisve il wes con Cotoker ZHil of 2314, that he
contactea ard talked with LPHA. 3o thar was
spproximately eight Lo nine days after the shooting.

Tt was = month later, 2t the earliest, somaetime
in late Xovember cof 2314, when Torszes -- whon Kalvan
mame to talk te Torres. AL that poinc an tome, Torsss's
sLaterant was alyzady lacksd in.

TIE CIURT: Thal was alroady memorialized.

MR. SaMs:  That was alr@zady mencrizlizod to TERE,
Tt was memcrialized on 2 reccrdisrg, which onoth sodes
inawve, Lhat roocarding has a transcrint, and there L=, I
den't know -- [ doc'y thick thore's any Indiczaticn fram
the delznss that —hat is zZainted A any way. T don'-
wnow how it could have bean tainted by Kalver bhecause e
hadr.'y balked o KBalven, 1t was 2 whols other meath
lazer.

20 Qoing kack to the criginal Balsas par: of

this msticn, Judge, there iz an independent socreoe [or

R
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Torren's 2tatemsnt, and that's his own observal_ons and
Wwhal e Lold fo IPRA 2 weed latar, a moath hefore ne
talked bto Hzlven, regardless of what Jamic Kalven may
Fave tcld hir,

TR COURT:  S¢ wvouar point iz, 1s that it would oe
poysically iopozsible, dine to the timelice, that
Mr. Torres ever seen the Garl-Ly-protestod statemesl
wien he gave his statemen- to IPRAT?

YR, RAME: Ag far as I know, Judge, tThere's nothing
in any ¢l Lhe documents ic dinsoovery to ndicate thazt
Toerres, wino gave nls staterert on Lhe Z2E8th, was cxposed
te any Carsity-protested statemens, eitlher the IERA
slatomort. of £he defsnecant or enytaing That Lhe
defcrdart said Lo OCZIC MocKangaton, which zre the twn
Garrity-protected statoments, yes.

THE COURT: Thank you very nueck. Prooceed How
[rlegseE,

M., SAMS: S50, Judne, havine nerhing Lo the
dizcovery Lo indicave that ¥alwen zald anyshing he
Torres 1o regazd £2 the Sarrily-protected ateterents,
crice apain, wo would bpe azking the Court to ask ihe
defensn o reccimil bo that proffer. And 1S chey can's,
then, Judge, we believe Lnat vou should ssoonsider tho

granting cf the defense, the sbllitwy to call Jamie
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Ealven as a witress in this procseding, Jadgs,

And Enen tha last part to @y original -- Lae
f_ret part of my melicn Lo gquash, Judgo, goss bto wiak we
just Talxed aoscul, the cimeling, and thal ii deesn't
manTor because there's an indenendent socree.

Judge, my scoond part o my secgument --

THE ZOORT: Mz, Sams, when I reguosted —hat oo
mroducs and create Lhe timeloine, That asd beer helpfil
£Von bo Voup 18 thnst corroot?

ME. BRMEZ: Yos, thank you, your Honor.

The zezord parl ol oy motion bo guash goes to
Lae reporter's privilege znd Special Witneszss Doctrine.,
Judge, T odon't wnow whnetner vou want me Lo get fobko
those,

Tlzk COUET: The Soecisl Wolnesss Doctrine, have yoo
hearc any zase outsids -“he Fourtn Appelliate Disleicl?

ME. SAMS:  Ho, thst was just a --

THa CCURT: I urdoratand --

ME. ZAMSD And wnen you saild that, Sudeo, as o ix
gumlies to Teporters:

THF. COUOAT:  [ingnt.

MA. SAMDS:  Yes,

Jdb COJRT:  Let's go on, IMm not geing to oonsiders

the Speciezl Witness Caclzine.

.1
I
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M&. SAMS:  Gxay. Judgs, az Lo e reporter's
privilego, —o the extent that the defense wants o get
Jamie Kalwven up on Lbke ztacd and ark kim who your scurce
was at. [FRA, ard ['m not scre wnether they wank to ani
woactner your -- who your source was a2t LPRA cr CFD o
tre ZBL, becausc they 2ind of corvoluts these differsat
parties vogether,

-4 the exlaent they're lockong [or the scureoc,
wheo that persen was, we actes With Mr. Tspic and the
Amicus Lhal that woilid be orotected bw the roporter's
Frivilege, and fhat there would nave to he some type of
divestiture motion toe get this Tourt to Zonsiders Lhat.

A% 1t re_atess to, as you can see Iln my motian,
Judge, wisk I ocnaider that fizsl ouestizn a3 Lo who
¥our source waz, oudge, ws belisve ik's zlzao an
irre_evant gquestiab, bto the simple lact thal whelher
Kalwvon hzad Carrity-protected materizls or nol i= an
imporianl, gquestion, of oocurse the inportact guestion s
Gid e give tacse to Torres. Buab who his mource was,
Jadge, is irrelevant for thls parsticelar issue oo
Fassily.

Aad Lo thet, T gave the Zoozl, 1 zeliewve 26 was
ancther Fourkbth Dastrict c¢ege, perden ne if I'm wrong,

Fecple werzus MoKse (phonetic), whicn 12 oretiy much,
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cudce, dirsctly on pooat. That the zource of the
matorial in teqms of who gave this to Ealver is
irrelevarnl.

Ard pernaps, Judge, you wanl Lo mave that urtil
w2 et to the paint in time that there i= & divestiture
nesring, bt —-

THE ZOURT: The only Ehing T want 1o correct myself,
It wasn't -“he R. Kel_y casze thal the divest-ture applied
to, 1t was tnhe first Brown's Chicken case, Juan Luna.
Hese, 1t was o differert ztorv. There was a repors --
investigative reporl preparcd by ©he better business
government aszoociation congorning Lhe investigation
Mmizsleps concerning the gathering of evidence at Lhe
Browr's Chicken Tocalicn, and thicgs, if Trae, waould
nave lod to drpeachmenl of tho oxport witnesses and
“heir recovery of the sviderce., Tasrelcre, the sonroe
there would have heen a withess against prosecutior
wWilesses,

2o gl Lhel wime, and ther i wos a ds=ath
cenalty case, so those were the thirgs, plus thero wores
K1) depesiticns involwed in the Juan Luna case, but go
anesd.

Mao BAMED Thack you, Judage.

A5 it relates 19 what the People beliove ho
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nuastions zhould be, the very simple gquesticns tor Jarie
Kalwven, 12 you do 9al quash his subrpoena, those
queztions should ke did you roccive Carrity-protectec
razerizl, and the other guestian wouod be then, did vou
tell Laat to Torres,

Judgo, wo believe Lhgt thoss are the relevant
Jqaeslbicns, bul limited Lo thoso simple guestiors.  To
sone extCent, “he seccnd guesticn has peen snszwered today
by Mr, Topic, The sccond guestisa is -- Lhe answer to
Lhatl 1s, no, you 3on't gat to Lthas third quest-—cn.  EBut
the f-rst gquesticn of wio Lhe zouroe —a, Judge, is
irrelevant,

But tc the extent that Xr., Tonlic and Mr. Zalwvern
goyue hat fne questiorz as Lo did wvou get this materia:
ard cig you give It Lo Terres, we would dirmagree with
Mr. Topiz., KWe don'l belileve thaL Mr. Kalven -s
proTecied by the reporter's privileges for thcse singple
questlons becaunc wo oo ot baelieve that thoss g2 to the
Source.  And we Delievs Lhal vthe eportor's privilasse
anly oroTests the scurce, nok bthe Lntormatlon thal you
g7, bub che source aznd the means, bBut thai does nok
1nclude Lae Znfarmalico.

THE COO2T: Age:n, 0 a Gvpolhebical, if rhe

Zarritv-protected s_atement was atTazhed to a -eposl
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v_gnod by the source, then by turning cver Lhat material
would glive Lbe name cof tho sovroe, 80 Lhat woold -- G
that aypothetical, and I'm nol msking 4 suling on chat,
thal woulc divulge who the source was.

ME. SAMS: That woucod, snd then your Henor would
have Lz —-

TAE COURT: Bul [ thipx we're going far Zicld, Do
Wi havs any evidense rigat naow cs It stands, that
Mr. Ealven over recelved Garrity-nrocested materisly

MR, SRME: There 1s no evidence that T have seen,
Jucge.

THE COIRT: Ckey, thans you.  You ray proceod then.

MR. ZAMS:  Tudge, that is pretoy muacnh my azgumsnt.
We're azking vyou Lo reconsider tho granting of this
becavze you anow ocw that tho proffer was nei perfoot by
Mr. Heroer-st, and you know now the ticeline s it relates
TC Terzes whon he gave hizs IPEA statement az to when he
was firslk cortacled by Kalwen, Judge, thoso all show an
indeperdsnt source, that Limcline zhows & indepondent
fonnr e, and you shoald grant cur origical mocicn to
cuzsi Lae subkpocens, Judas,.  Thank you.

THE COHORT:  Thank wvou wery muach.  Mr. Healey?

M=, GIRALEY:  Thank you, wour Eonor. Brendan Healey

on nehall of the ReporTetrs Commictes [for Fresdon of Che

32




[N}

I

<A
[

L

ot
on

Lya

n
L=

21

Frezss. We're jolined by ==-

TH= JGDRT: Mr. lNealcy, could vou enligh-en us, not
cvesyvhody knocws akoul yonr sutsianding =liert, 5o wWhe
some oL the reprozentabllves are.

MR, NEALEY: Scre, your Horor, thank yoa.

S0 oWe represent the Beporters Comnitlbee Zor
Fregdor oL Lhe Pross, thot's an organization dewveted o
Eres: advocacy, medis advecacy, and working o oapen
Sourtroomz, acoess Lo reoords, representing “ournallisls.

Ae"re joined by the hmerican Society of
Journalists ard Aulthors, the amervican Sooclety of News
Zditers, Lhe Assccociated Presg, Associaled Prors Modia
Rdilbors, RAmsocistion of Aliernaktive News Hodia,
Buesziood, Chicago Tribune Corpeny, LLC, [Dow Jones
Comoany, Inc., Flisl Look Media, Gannelt Company, Inc.,
“he Iillinels Broadeaszslers Associaliorn, Lhe [llincis
Fress Association, the News Meciz allisnce, the Online
Hews Anzociatior, RFadio Television Digital Mews
Association, Scclety of Frofcamional Jourrcaliscs, San
Times Media, LLZ, and Un-wvisjion Communiz4dliaes, Tno.

Z2 as a preparatory mal-er, vour [onor, “hank
vou for crarnting cur molLion fZor lesave to appes:. Can we
at this ©oinl, we hed zbthacnod our amicus hrief, can wo

deen that [Zled at thia ‘uncture?




[

THE COLRT: aAbsclately, Mr. llealay.

MR. HEALLY: Thank you, vyour iHoror. =2 i'11 bractiy
Earrarl e Lhe bricf., We khasicoily make toree broad
roints,  We talk akeut how Lhe reporter's privilege
Broadly mrotoots confident izl scurces, but also
reporters snd doling the worx that they do, the strict
requirements Lbal need o oo applied to avercoms the
repcrter’s privilegs, and finally the punlic pol:oy of
tha art applies, T Loink with particclar wrgenoy i Lhis
sito=lian.

Trhe -spurler's privilege protecls reporcers in
large part bkecavse 1 orotects scurces, acd withount the
pratecton of whe privilegs, scurces are loss lisely Lo
pe Lo reportorz in the first place.  One case uses the
statement of 4 prospecbive sourco saying, "don't t=l1
anybody 1 teld vou thlis, hoet", ard that's Lhe sarr oF
rhing that the ropovter's privilegs iz neasl o prolest.
L does extond to confidentlzl scurces olearzly.

We would alss argue frackly in lise with what
Mr. Teols said, that it applies Lo Lhe news gelleory
Qrooess, as we_.o as non-oconfidenllzl sources. Thare's a
cowpelling inherest in orolecticg chis zeporterssourcs
re’stlonshice, Decduse wi hout 1t, cor Aacurces will -e

reluctant £o come to wus 1t they feel Lhsl choso

44
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inTeractions can bo disclosed.

THE COUERT: Mr,. Easley, generally speaking, taie
Wzsazagton 2.0., I mean, [or Ged's maso, federsl
oovernnent does nob have any soporter crivilege becausc
it's net in commen law and it's not stalutery, but There
are Lthoussnds of 2eaks in Waskirgton DO,

S0 it teally ——- cnd I ucderzstand that L woold
pat a2 chill, but it coezn't =Zeem to really put 1L down
Lo zord st nooscy 1s goling Lo come Zorward,

Ma. HEALEY: T undorstard, your Horor, but as we
point cubk in ocur krief, 29 slalezs have sdopbeod it by

Statuts cr comman law, 52 1t has been oot Jusb here, bub

ale

elanwhore,

Erne clezrly, you know, the signed stetoment
that Goverror Oglesby aave when Lhe ast beoame 1aw,
talked ancut the importance of the reoorter’'s poovilege
e fron prass. So we bellieve trhere's & compelling
interest eand 1L'2 & very important one for koth
reporlers ant “he soupoos,

Gowen thet, thers zre strict reguirerments Lhat
wuat o cvercomes, sad both ¥r. Tocic znd Mr. Sams nave
talked abxsul Lhose, IT'11 falx aoowel Lher Juskt moro
geners.ly. The reoorter's privilege is voownd gernerally

45 30ing to The resorter [or informazion abwoul Lhe




cepories's scurces ov other inforrmalicn i= a lest
reserl. It's nof the firs. step in the crocess, and Lhe
dlate reeds to show a compelling infcrost,

In thisg --

TR TCORT: Koz the State,

ME. HEALEY: ZExcusc me?

THE COUET: Moo Lhe Slalke.

MR. NLEALEY: =xcase me. Ik this cese L would oo
tne defordanl, the partics zeeking the divesticure nust
shéw a Ccompellicg intoresTt. Those are just sorme 2f the
aspects thab most be showon Lo order o ovorooms ths
orivilege.

Az you notec zlready, toere's ar exzhaus-ison
reavirenenl. That's booasiize the publ.c policy of the
act 1 think apolies, &5 1 menlicned earliors, with
particular imcortance and argency in this situwalion.  #Ho
—alz in our brief gtout the Zmpacrt That Mr. Kelvea's
rezzrCing bad, and not Juab in £his courktrocem, bat
tnroughcat ke Cicy of Chicago. This is tho kind of
story Tthat The reporter’'s priviiege -s Zeant Lo proleck,

Lthiz is the kind of reporting -t's meant to sroteck,

4

Tual's why —“he Reporters Conmmitbee for the
Fresdor of the Pross and “he other Buici thought it was

50 lmportant To weigh in.
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We “han< yoo agein, your llencr, for granting
ear Jotlon {or leave to appoar.  Bnd unless vour lionor
Faz any acditicral gquostLons, we would sofor yon to our

hrier,

THE COLRET: Mr. Healey, thank you very much for vour

presentation,

MR, dEALXY: Thkank you, your Honor.

THE COURT: Mr, llerDert?

¥R, HEREERT: Thanis you, cudge.

Judge, [irsl ol z2ll, wo nood to rememoer why
we're here, Judgs. Anc we'rc not hese Lo pick = fighr
with the press, we are not here Lo pick a Zight with
By, Ealwer wheo, no offense --

[EE COURY: T uwncerssiancd, ok you're using a
Pronoun. Wosn you 54y we, who is we?

ME. HZREIRT: Ths defenze.

THZ ZOURT: Ckay, oo anead.

i, HEEBEE_: My <Clienl who I reproscean, Judos,

Thls TOLRT: PFine.

MR. HER3ERT: I hed no ides whe Mr. Ealven was cilag
to these prococdings. We're riot aere to vick -- the
delenze 1s not neve Lo plck & fignt with the Pipse
AmendmanT gr to challenge the Fairst Amendoenl.

The reason that we are here on kebhalt of my

-
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Tlienk, Jescn Van Uyse, -5 because he 15 [acing tho moot
sericuas chargss in our state, first-degree musder. The
reasnn we're here 15 o onsuve “hat Mo, Van Dyke is
afforded 511 the z:gkts Lhal he deserves under She
conslitution.

From a standmoint of the scurce, Judge, guite
frankly, we dur'. necossarily oarae who the aotual soures
was irn thiz case. We would Lhick theb tho govornrent,
ke TBI, the U.3. Attornev's CfZice, the 3tzlbe’s
Ellorney's Off:ce, would care oecause, as vouo will see,
clearly -t wes rscogunized that bhere was & wviclation
aere. And as we'we submitied, Lhals would e A coriminel
dinlalion based vocn cfficial nisccadoect, M2 IS 33,3
suhpardasraph B

Wle haver' L received the results of any
investigation into this leak,  However, we koow rhat
thora was an investigation Zaunched. S0 whoer we tals
sbwoul, Juoge, in this context of, well, the evidence
cosEn't necessacily show this, it doesn'L aecessarily
snow that, ws reed o remember That Lhe evidenco is poo
noouy contzal for The most pars. ke have gatablished
wa s lons paints —-

iHE COURET: Who 1s conducting Lhiz investigation

chat you szid iz taking place or hes been complotord?
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M. TRRBERT: 1'Z sorzy, Jucdge, 1 dida't keaz you.

THE COUORT:  You said there was an ilovestication
concerning this lesk, whal unil or agency wes conductiog
fhat investigazion?

ME. HEERFET: Tnat's a good guestion.  We know thal
1kEaA, tne Irdependenl Police Review Agzhcy, notified thes
Chicage Police Depastmanrt's Buresa of Intorral AFfairs,
and we snow that the twe nl Lhem talked asoul azn
investigation, but as far as who conducted -t, we don't
Ancw. We'we —- ws subposrcacd TPRA, they indicated that
they did not conduct ~he investigalion. Weo alzo
zsukeornaed the internal affairvs departnent, and they
old uws Lhar they did not condact the investigazieon.
And 1 kelicve we have 3 zchpoona ool to the office of
tne Iospector Gensral whe we believe mav have ocondosted
the invesiigetion.

TRz COURT: Haven't you talked teo them? Lhev're
listed zn Lke phonehook.

ME. JEF2EET: They are, Judge, bul thoy won't tali
to us anlesz we send them supposras, wilch we did, and
tney wonl' L talk ko gz unlil the Court reguirs:z cthem to
talk ke --

THE COURTD Do we nave & represenlslive from The

Tity of Chivage Inspector General? Come up, =ir, ms yhe
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we can ciarly “his rosl guick.  Thanx you.  Cocid yeou
artate Your name angd spell yoour name for ths sszoord?

Mi. NEUMER: Peter MWeuarmer, NK-E-J-M-E-R, on nchalf of
the City of Chicago Inspestor Sensral.

TIIE COURT: Mr. Hoemer, have yoo conducted an
Invostidation concerning Lhis leak?

MR. WEUMEE: Your Honor, our otfice fas not and iz
noL cenducting any irvestigaticzo regerding the ieak
referenced in Lie suboocna we've received on Novemsers
2lst.

AR COURT:  Mr. Meumer, thank you very much, yoa are
dizmigsed. I apprec_ate your apDearanse.

ME. LEIMER: Thank woou.

ME. HEZZEXT: Judge, based uvon thabt represestation,
I zar only say it's a sad day here besavse as Lhe Unitod
Stales Suprome Joavt zaid ic Granzburg varsas Hayos, 408
I.5. 865, there is & nublic inforesT in maintainine -he
integrity of crimiral investigations. Az yoi will see,
and as «¢'ve shown in the brief, there zleasly wes a
lear, Lhero cicarly was a brezoh,

ITHE COURT:  X¥r. Herhorb, T underziacd vour peint and
it'=s & wery imgortant one, Mr., Herbert, bul. there's neo
inventigation thet kaz taken place, all right?

MF. HERBFRT: 7 unders—and.

qc
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TET CCRJRT:  Sc let's move on from Lhabt. I know Lhal
as2rcerialely it shonld have taken place.

Mit. HZBRIRT: Absolulely, a lot of thirgs sheoald
bave hesn done.

THE TOTRT: EBat kbhet Zssue 23 not befors us right
o,

ME. HLRBERT: R:ogkt, bul Lhe issuc is =til? in frons
of us, Judge. T understanc the Zovestigation Lo
delemninon who viclalted this poteontial criminal stabtots
and who leaked Lbe icformation, apparently we'=-o nevealr
Joing to find that cut necauss unless Mo, Ealven is
Foreed Lo testify, which 1 think is anolher compelliong
LHEEGH =-

THE COURELD:  There's no cvidense thek ¥-, Ealwven
conduzied TLhsk investagaticn aboul =ny leax ofbher, o
Meve 2.

MR. HZRBZRT: T agroe,

TH= JCURT:  And that's sonelhing else.  This has
rothing ©c de -= ook an the e_emenls, and T know yoo
have, and [ koow you're an sutstanding athorney, look at
Lhae elerments of first-degoes murder or aggravaled
pattery with & [iresim. Hone of thcse heve to do with
what vou're alleging right now &85 an Lopronor

investigaticn of mayke a criminal vialalion oy anclier

i1
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peErscn concarning information thal you already have,

bBeen ternod over o you.,  Go a&hesd.

MR. HIZIRBZRT: Right, and T agree 100 percent with
youl Honor, buz I will just add Lhis cawveab, ard this
goer towards oar motich hers,

Again, this 13 in the Garrity contexi, khiz
mozion, this lzzue “hat's being raized, I hsvern't zoen
Lt oraised arywherze in a Garriby conlexl. Ic'n normally
reieed in a civil, & Pilrst amsadrent issus, bot ha-e,
Judge, wolre talzing eheut Gerrity context.  And swvean
Mr. Sams incicaled, and I doc's want o mlsguote you --

TIE COURL: M-, Herkert, <st bebind “hat.

MR. HERBLEAT: - was 0ing Lo gran a lolder,

TAE COATRT: You have many pecole cwver there tha- can
azsist you,

ME. EEEBLEI: Can scnebody poeese gqchk fthe foldor?

THE COURT: I'm going Lo give you some Limg to ioox
sl LL.

ME. HeERZZET: Mr. Sawms irdicatod rhat 1F Ealveo woers
exposaed To this inferma-ion, the Sarrily informaticn,
and Re_wven were to hawve spoken to olLher wiznesses and
revealed that informetlcn, Lthat would be g Carzity
violatZor.,  And Lhat is oaszed on Bhe 1w fhsb we have

aerg, Judge, where we're talxing sboual groscriked usc,

32
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it goes to the non-avidentiary realrms, sush as use of
comge I 1ed slatements to develen leads, shape test-meony,
and relresn recalloction, which i3 sxactly what wo have
rn Lhls case, az well &5 prossculorizl strateogy.  And
Lnen in the Xorth case IL talks abour any use, direcl or
indlroot.,

The burdern with Lhe Zarrity case, Judge, and
I'm brielly gozng through this, once we'wve canabiished
that a compelled stztewent, an immunized statemsnl under
Garrity was produced, the purden shifts to che
government Lo mrowve Lhe logitimabto independent scaqce
tor cthe evidence.

TER TOURT: Mr., Heriert, we'wve bad Garrity nearings,
all right, and T krow you sare and I certainly am awars
of Lhe faw, acd I koow thoe oronoontion s and =hey nave
& LArrity leam, so you're nob saying enwylbiing new right
hare,

AR. HeREBRERT:  T'm just saying thet 1is the contexl -0
which we'-e deciding Lhis iasue, is the Garrily issue,
and it gosz towards my --

Id& CCGURT:  That's what volu're arguing.

¥ik. RERBERERET: Correcl,

TEE COJRT: Go .

MIE. HEZBERT: Jadge, tae timeline in Lhis case, ond




[}

i

t's kine =i hard to zead, Hay T zpproach, Judge?
ZHE CCURT:  Ab=olutely.

¥a. HEERERT: The Lireline 1

oy

Sriticslly importact
in Lthis cagse. Ovcloker 2014, Jzscn YVan Dyke gives
stelerments to OUIC MocNaughtorn., He gives statemants Lo
IR, Woverzer Z3rd --

THE CXIRT:  And b2 gave staemerts Lo Detective
Mzoch al Lho soers.

ME. HLEZBERT: Zorrect.

Novemionr 23xd, Z07<, Jamie Kalwven intorvisws
Torres.  Doooroer Fth, 2074, the Stats's Atcorneys, PRI
0.5, aAttovrey, become awsxze ol Lhe fact Llial Janle
Eelwvar and Lwe probate lazwyers ass:gred b Lhe Laguean
Melornald case were condachting incerviows of ocourrence
witrnosscs., The prekato Tawyers 2el]l the State'sz
Avtorney's Cilice end Lhe ZBI snd the T.5. ALLozopsy's
Office thet wou should Lrtesviews chese wilitoeszes
becsuse thew have valvable information for them.

Theoy nad valunmle infoermaticn Torv them cecaase
toe lawvers, along with Ralvern, were z1_owsd Lo shaoDe
their testimany. The date, Secempser Tth, 2014,

The next significant date, March 23th, 0.5,
Ceceotive March corplobter and submits Riz sundlemental

romerT,  March Z3-d, 2915, Lhe lewyers From probate

14
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ELaTe thoy still heve not receivec arny oolice reperkby
From the oity.  Why is this significant, Judge? As Lho
Cocurt has alreqdy ruled, Lhe statementsz Jascon Van Cyike
rade to LPRA, as woll as CUIC MoNaughion, azo cioarly
coversd oy Garviiy. The statesents mede to Deteollve
March, arc not covered by Carziczy.

2o wial zhat leswves un iz that area in hotween
March J9th, 2015, and Qooober 2024, whil ztateomontz were
oIt Lhere, Judce, during that Lize period. The only
lelemsnts that were out there, as will be snown, arse
the Garrity-zrolecled ztatomentn of Jason Van Syvke asn
wxll as cther reports ol octher oflicers.

Her= we get 1nto the i1nformat-cn acoub the
lezk, Judgo. Thisz is when 3coct Ande, who iz the head
of IFRA, realized that certzin cnformaticn had been
obtained wia the CLEAR system, The CLEAR systom, as tha
DourD snows, 3 a syItem in which warious repocrts and
evidence are pot into a computer svetem and under
indavaidiezal boxes., The acoens bo those boxes is -+ was
supp2sed Lo ke limitec Lo people Lhsl wese direcotly
invelved in the inovestigation., Khal Scott Ande realizes
18 Ltagb pocplo outzide the iovestigetion, that had
nothing o do wilk Lbe investigation, had seen and

retyievend these documanis, The Cofsurmenls 4rs imporhant

r
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oo we're Talxing Tecerter 2nd, 2014, here,
Judge, and that saragraphk, which I would say is
rpsssikle o vead, talas aboct thisz —- te Commender
Lewin, who iz The compater commarder from the police
department, Sccbtl Ande is tolling him, listen, woe nesd
=0 orun an sudit or log rumber 1272123, which iz —he
invesiidgation inte The Laguan McDeonald shooting, and he
Lazlks apoul. spezilically certain attachments Laat were
reviewed thal wore very trocublcsome To nir.  That's what
e rederz to. Well, what wers Lhose? We'se going to
a0,

Juege, here, we have an o-mail, this choe ta ks
glvoat ar e-mail where woe have craentially the szory of
sarie Kalven thst comes out, Flghlosng Lthe Codo of
Silerze. A ccuplo of important points relative Lo Lhis
Lesue Lhat in important.

First ol 211, 1b's =n oeading Tror ~he
Invizible lnstitute, 1'% & civil 1igsls clircia, Judge.
T1.'2 a civil rights c.inic thel is devoted o police
azczountabilicy.  Kalwen works far them.

In this cue, Judge, it's nn irtersview wizh
Crelg Futferman, wno is an attorney whe woris Zar a

lrgal clinic that conducts business with the Tllinois

1n
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Institure. In this inlervisw which was publistasd In Lhe
Daily Taw Ay’letin, Craig Fustorman talks aboot
teceliving 4 Zeak Zrom information frowm somebody wothon
the degartment. Wo can only sssume tha i7'a BEhe sare
-ktk that wo're =alzing abedl with Jamie Xzlwen.

Agrin, when voo read this, ne's talking
abaut -— Lhis s & wows aceoney, he descrimes Bis group
ag an advocacy groap, not a news agency. The nooxt ong,
he tals<s sbcut how students are Lthe ones that made tne
decision to loak into Lhis. Students, ke indicatss in
the LogkhlichLed norbicrs, wore working as inves-igators.
Vg, he gays worked a5 _nwvestigabors, nol ceporiers,
which 15 imporvant tor the contsaxt here, Judoo. Hesl
ore, studenbs did eversylhing ic this case,

Judge, Lals cne Indicaces bthe beginning steps
or &n invesLination in which we now kaow wias never
concladed. It talks anout the documents that wers
atoezsed fThar wore —— thal saculd oot Rave bDeen
accezacd,  They were dccessed by porasors that were not
cart of the _nwest_gation.  Vory importanl, Judge.  The
dete on this i= Desember sth, 2014,

Tnis docurent Laiks svool -- or one of ths
inZormation Lhal was sccessed wan too strip recuest,

wnicin wss 2 document prepsrcd by the Independect Polioo




Rawview Agensy, sent Lo the chief of the police
depdriment. ar the Lime pericd, Molarthy, Zalling for
Jason Yan Oyke Lo be sirioped of hRis nolice powers, noo
unasual in a polize invelved shoolivg case.  Z2ub what's
impertant with rospect Lo this dosument is this dosument
conlalnezd cvery single statemsnt.

THE COURT:  Whab was tne date on that doecuments

ME, HERELE1L: Decerler dth, 2015,

THE. COORT: ALl =xicht,

ME. HERZERT: That document contzined every single
sLatensnt “hat Jason Ven Ovke, 1o ouotesz, made doring
ais IFRR investigaiicon. These statemen.:s wele acronnos
oy anmauthcrized peaople.  Thsre was screbody who was
anaallici_zed fthat leaked inlormsticon.

THE CZORT:  MNow wieze woeld bhis unaothcrized perseon
heve to have access, he has to be an employee of the
aity or a swern cofficer; i3 that correst?

HME. HERBERT: [rrroat,

1THE ZORT:  Bul nol a4 reportor?

MR. [OUIEBEZREI: Correct.

TH= COURT:  R11 righz.

[ME. HERBERT: Yos, S¢ we're coaonecting dots here,
Jadge, bezacas we're nol yetliing invosacigarions done by

the appropriats parcies, and we' e not -- we're having
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Feop.e standing Sehind a priviless, which I undoratard
tnat's aksclutely a right, Judge, but this iz what we're
Iineing on cur fnvastioalLon.

Next docurment, Lals is the TRT, they haoose
gwere ofF the fazt thac Jamie Kaiven goss Lo lnbervics
this Mr. Torres., Imgortant £2 kote in this docament,
Lhis is Mr. Tarren wino was very ooncernsed =kout why this
indivizual came Lo his hwuss, he's liwe how i3 ke ges
my identity, 1 wasa't in any zelice reporls.  Important

in this {5 when Mr. Kalven introduces aizse’f to

1

My, Torzes, he docar't say, 2d, I am a zenortor, ni, 1
arr a journalist, What he ssays 2z 2 an a human righbs
activizt, Which agsin, Sudge, 1s impartanl, &5 vou
krow, TowWards the issuss of the reporter’'s srovilege.

What wasz —he gonl here, was t to be a neutral
invesligatcr or was it 10 acl as an advocato. Well,
c_esrly, he was acting &5 &n advocaze an this Sasge.,

FRT and Cook County State's BTiorney were awarc
of this [zck. Thoy woro awara thal this wasz potentizlly
contaminabing this criminsl inwveszlicaticn.

Tniz is an e-nmazl between Jemic Kalwven anc
¥rz.o Torres, where Mr. Kalven and Mp. Torres ire
reviewing Lhe story thsb in due tTo came ok, —hat is due

to e paklacized, arnd Mr. Tos-es s corrccting cervain
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events by ¥r. Xalven and vice versa, thay've working
collzborativel v hase,

In “hils pubklicaticn, Judgs, anzin, ws San't
have a smokicg gun be zeay, As-e, we have vidoo of this
ranozler giving deocuments to Mr. Kalwen, we dor’L have
Lasl, BHuow we nave fo use owr common scnse and uptilize
inferenazs,

THE COUZT: A:l zight, Jsing cormen zenso, did yod
cuer inlerview Mr. Terres and sgy, and cid repcrter
Fzlwvenr ever show him @ document os did he ever rafs- —o
A palice decument 1n gelling tho information for the
nsws report?

ME. HEZBERT: We have not bkacauzs he was
appLEaenslve fo ralk To us when we ce_led him,

IdE CCUR-: Apprehecsive. Did he moy he refused?

ME. [ILRBEFL: He refused taen, we Ccar say bhar,

TER COURT: Deon't adept my language. This 1s your
presenlsalicn, not mire.

ME. UEREZRT: He was cowlzling to t21k Lo us at thaz
noment

TRE COUBRT: Wnaw Time was T“hat morent?

MF. HZRZERT: Frabadly & aouple months age.

THE 22027 You'-e scee on that?

¥a. HERBERT: Yes, it was the day he came into
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court, bofore chab.

TEF COURT:  All right.

ME. HZIRBERT: Importart in tisb story, Tudge, is
that it ceontaios --

THZ IZCURT: 2And just Lor thes cecord, any wlilness has
Lhwe righ= not to telk to either side. But oo ahsad.

ME. HEEEERT: Judge, impartant in connectaing tha
Cots nere iz that this story Lhsl wds producod, it

certalnly wouldn's be considered by aryors as 2 neukrzal

]

teporl o fantz, To wes clesrly slanted, it was
zditorial, 1L was Lhat of an actiwvizt, which ke kas
2Very rigoat Lo repost abont, Dur Lhal's -nmporfant.

[HE COORT:  Zut that's nol isclated, come on, we
Jesr o about natioral news networks ceing blas one wey ox
the other constantly, but thart docs kot affece their
ability or slatus as a reposter.

ME. HERELRT: Agreed, Judae, [ agree LU0 percent.
BulL wial it dons do iz -- but whet is still impacted is
Lne role thal Lhis slanted seopor-er, this nias iy =
i1f vou will, whet they play ir thls ocrismical
investigation, and doss that in Zact zzint the
lnvest —gaticn.

TAE CQO2T:  Bul whal rolo hawve tkey olayed znd

bow -- you saculd nsve domenstrated Lhal today.
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MLE. NZREEET: We'll show yoi:, Jadge.  You zan rowvicw
the document, ihe publicanicon,

THz ZCURT: This i=n't my presesntaticn, vou better
articulate 1t.

Mz, HERGEET: Okay, Judgs, - will. Here, i Lhe
griizle rthat: wes punlisked that I belisve he receiveo
gwWsrcls or, Lhere are varions things mentionsd in there
that we belis=ve could have anly come Srom
Garrilyv-mrotaected statements because of tae Liring of
Lhiz. Yoa, Dotective March reported everytiing
essenticlly Lhal Jason Var Dyke, his explépaticn --

THE COURT: You oot things ir ooniexz. Dolbochive
Marcn's report wasg more compreshensive than the Garcizy
slalenects made oy Mr, Van Dvke: 1s tnat corresc?

ME. BEEBEET: ‘Well, they're more comprebznsive than
“ho Garrity statements made to OCIC Mckaughbten, but T
woald say equally azs comprehensive as the Gazvilby —-—

TH= COURT: Tl go with =gual then, thay're sgcal,
tnat's raine.

M. HEEBEERL:  Eight. 32ut Deteclive March's ropor:,
A5 - indicated in our Zimelins, March 19th, 2015, hare
we bdwve zll this information that is clearly knowr —o
Mr. Ealven in December 2214, HAc's talking about

abesific things that como trom Garz o Ly-protosiod
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statemsnts.

Mit. SAMS: Objeccicn, Jdudge. Can vou clease poinl
L Lhoese and say thal they specifically come Lo
Garrity-protecled zialesents 2s opposed 10 sketements of
cthor afficersy

TAF. C00RT:  Frooeed, Mr. Herbert. OGo ahecad, show

ME. HEEREEERT: I1'm nolk == I'm having —roukle
following the skijsctior.

TRF. COORT: Relierate your objecticn fo-

Mr, Rerbersl,

MR, EaMiz:  Judge, “lhe cojectian Lo that T don'e
think he's keing specific il showing Gasrity-protectod
atoTemants, he's making generalizies. aAnd we're at a
Eoinl 1o Lime, Tudceo, where we really need 2o he & lxing
attoul zmecilicsz, ncl shoeul whe bziked 1o whomr, Da- what
was passaed along thal was Garrs by vrotecled znd what
pract It ts Lhat it's Garvity crotected, as cppoacd to
coming Lrom anothor offizer ~hat was ac the scene that
15 not Garrity ovoLected,

M. NERBERYI: wWell, cthe inZoarmation Lhal's contalinod
Wwithin 1he report that's zepcorted in thiz highlightec
2ortica Lalks abouf all the everls preceding and Zeading

G bo the shooting and Lhe reasons for tho shnoting.
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Woloing 12 attributeod to a particular cfi—cer., MNothing
iz ellzibotec o my clienl, Jascon Yen Zvke, 17 il were,
taer it woald be clesrly much casinr for us to =staclish
a Garrity viclztlien, but it azsn't Desn done here.,

Could 1k come from other pelice cff-cers, we
wolnld say sure, “hoso other office-s that provided
iarwanized statements, 1L oould have como from thels
statemsntz,

SHE COTRT: Well, do you know oilfhand how many
Socurrence wiknessos and pelice and civilian were a2t the
scene of the sheoting Lhsl cogub?

MR. EEREERT: Cefinitively, no.

TER COURT:  Kell, you have sowe hellpark idea.

tE. HEREERT: YYo=, wrh da,

THE COURT: Gowve it Lo uz, I'm net going o koald you
te en exact number.

MR, MERERERT: I'11 show wyou.

ThE COLET: Ho, you'll tell me, comes o, I'm making
the inguiry.

MR. HERSERT: I711 tell you right now, Judye. Bozo,
'l read them off, I'm not going to oive names.

-BE COJET:  Jush give me & numeric, I didn't =ay
namas, A balicark.

ME. HC2BERT: S=van,
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THE CCURZ:  Unly seven veco.a2 were cul Lhere that
night?

MF.. HEREEET: Civilian.

THE COIJRET:  And how many Delico?

MR. JNZBEEZRT:  HNussrous.

TH= TGHRT: You'we hed this case for a2 long taime,
¥ou shoule «<now that. 52 a lol more.  Then that'sz your
gnswer, go shged, Sows 0ol

ML, [EEBEEL: Jadgs, importanl —o ncte Lhel only
five officers provided IPRR statements. Ln addsi-icn —-

T4E COURT: Bur ~hat doesr 't mesn that thers could
o2 3 huncred scurces oul Lhesao, cighl?

M. LERBEEL: EFEight.

vRER COTRT:  Anc for you not 2 Xnow how many pocliceo
cificers were out thore, you know, qo ahead, move on,

ME. He2RERT:  Judge, ke souroes “hat woro oot
Lbere, thogze zcurces, the-r -afcrmabion was dosumenled
ard i wasz conleined within a supp vepost, so 1'm oot
sure 1[0 Lng Coust is raving that mavhes some cfficer on
“he scene providod inlormalion Lo Mo, Kalwven, T gquess
it's plausible, Jucge. Bas what we kaow 13 wa bave a
lezak in The Trndenendent Folice Feview Agesncy, we pelieve
that Mr. Ealven acknowledges having withic =he

GEpar—ment .,

L
o=
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Judge, this is the document Lhakt 2 previouslsy
descoibed as the arrin request. Bz you can zee whan you
poe tarougk That, Judge, 1L cocbkeains, spocifically this
portlon iz all of the Garrsity-srotected slalenenls by
vAnan Van Dyke toc the Indopendent Police Review kgencoy.

TEE TOURT: Whicn would inclods Detec-ive Marchk's
equal cr greater reporl and lacts, zight?  TPRA
intervicowad Letsotive March, righls

M=. HARRZERT: IPFRA intorviewed Detective Marsa well
atrtar this Lneidenrt. Dehoctive Mazch --

il COOJRTD Youtre talaing shocal Lhe =trio roport,
right? ®Whzt's the date of the ztrip reguest?

ME. HEXBERT: Jctcher 29tch, 2014,

THE CZURT: FArd they didn't interview Detective
March hefors they suzmisted Lhal?

ME. ECRGERT: Ao,

TEE COORT:  Okay.

ME. HEREERT: fnd Deteoclive ¥avch oroepably hzsdn't
begun his report at Thiz ooint.

THZ ZCURT: Yeal, kot he s5ti1ll has an intellecl, and
be =til1l has & dalasese 2o his head. I mean, if ae
corEn't remerier snything, how oould he poepare 2 ropor
montng latex?

Mn, GNEBZ2ERT: Undersicod.
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Thiz DQORT:  End he hss GFR's also, correct?

ME. HERRERT: Correc:.

TEE TOUHET: He nas thoe informotion, whetbher it's
remcrisalived 1n a supplenertal reporl os not.

ME. HERBERT: Judoee, put L#HA asked guest-ors that
Deleck_we March quize [rankly wouldn't ask. &And thesse
Jackes Lhal are Ln hers azc gquabtos From the IFRA
_ovestigation. That caorot be dispused in Lhis caso.

All rignt. Judge, tnere we have an FBEI 302 —-
I'm scrry, Zi's rot an FBI 3C2, it's &n _nspector
gqenseral otflce irweslivalicn where in heove it talks
abcut. the OLfice of the Inspector Jenara . concduols
inteTviews with the prenate attorneys Lhat were
reprezecticg bthe Teguan MoDonald estate, and Laguan
Mcloralc's wrocoaglul deall: caze in the orobate estale.

S0 Ilr this case, the Iinvestigators are speaking
with Neslind anc Michacl Rokbing aoout tChe-r
invesligative sreps in this case.  And hers, the first
one is -- we'tre et dosclosing pocpleoa' names, are woe,
cudog, Witnesses?

THE COURT: You den't hawve to.

MR. HZRZERT: Here iz ore acourrence witness that
was clearly interviewsd Dy Lhe reporters tn thisz oase,

—AB 2GUELT Well, you can o dizcolose Mr. Xalven's

57
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name.  Was Lhat the reporter thal lolervizwed that
Wiktness?

ME. HZREERET: T =mizzpoks, Toey were clearly
inlerviewed by Lhe lowyers in this case.  Ard therc —hore
15 a4 -- 1t goes on to list the seven ocourrencs
witronses and how &n investigation had besn or
inTerviews had Eoon conducted with =ach of those
individasls, iczlodicg the Terrcacs, Jonc and Xav-er
orres.

And in thos indication or 1o this porticrn of
the vesort, this iz whove we star:t zonnecting some doos,
Jugge.,  And an thisz vorlion, Neslund and Roknins, che
nrooste _awyers, falk about how boey interviswsd Josc
Terres. WJJamie Kalwen, a journalist, introdused Nes_and
ard Eobbins —o Jose and ¥avier Tnzzes,  Ne=zlund and
Fonpbins ned te gain Kelven'sz Lrust beforoc Kolven asgreed
0 maske the intreductizn.,  keslend and Robbins greacted
Felven's -- op gaired Kalven's trust by exchanging
intormelion relatod to Mohonald,  An aconyoous scurce
told Kalwen aocub Lhe desh cen video and Jone Torres.
Kalwven azed this information to wisit Jose Torrses's
home.  Tosa Torrpes interviewod well with Wes_and and
Robrirs, and they belicve he would ke & creat witness,

if he waz neecod to Lestily.

[l ]
]
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He intezviewed well woth thaese lawyers who
coriainly hed an zgenda, just as Mr. Kalwvesn dic, i1l was
an anlipu’lee, 1t was o pro-sduocacy agernda to discredit
the defense ot Jason Van Dywke. The tostimory of rLhe
witnesses were sheped by == snaped in a specilic cdonss
Lo dirpnba the defense of Jasan Varn Ovke,

Zoe reporsh gocs on to o say, Neslund and Robbins
were concerned wath variocs nenbers of the JPR For
inaccurecies in the police reporcs relatod to the
MeDonald incidsal,  ¥eslund z2nd Rekbkins were no~ allowed
Lo make Zoples ol —hoe pol-co rocorts, bl were 2l leowed
Lo Zake notes rela-ed to the polloe repcros.

Judge, I agree thar this does cor spesifically
say htnat Tamie Kalven gave wolice reports ta Mes_ard and
Ecobing, bul would not allow them to copy it.,  GBut I
woald zay, Judge, in the conlexl, 1L cledr’s shows that
Hzzlind and Roobkins were shown cocies of the reports.

We anow thoy were shown coples of the reports belore
they bad recelved anytning from the ity, wioch we'll
snow in Lhe next slids,  We <now Lhal Lhers wasn a ook
from the departmert that accessed certain repozis Lhat
Lhey shonlan't Howe accessed.  We know that that leakx --
TEE COJRT: We're going in -- it's Tike a fog is

coming owver.  The report —-- the allsged scatemon: made
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by Mo, Kelwven, T thought Liat he nac a source zl IFRAS
1s Lozt corroct? Thnat's what vou alleged.

MR. HZREBZRT: I onelicwe he soid the denmartment.

Ta ZCURYT: My underztanding was 18RA. Mr. Sama, do
¥ heve any informat.an, was it 1PRA o was it the
CEpRd L LmeEre?

MR. 3aMs: T belleve it was TERA, Judns, is what --

TR CRUZT:  Richt, —hat's whnat was presectod when T
deriad the motion to quasn the subpoera cn ¥r. Kalven
lazL bLime. 2o TRFRA hos nolhing to do with the
devpartment, 52 you're mixing oranges cod opples, all
rignz.

MR, HEIBERT: wWol:l --

THE CZORT: Those are your statemencts, oo mine.

M. EFEERBERY: Jucge, I disagroc wilh you wikh
respent to IPRA not being part 2t the desszolmenl.

THE COUET: It starts put independsnt poclice review,
S0 independent, theoy're noT really part of ks
department “hen, T dena'l knew the ity ordinance, and
vou should, wou worx fas the --

ME. HEEEEET: 1 do kocw t, Judge, we have it here,

THE COURT: So they don'l zay thevy're indeoendent?

2. AERZERT: Tnal's in their title, yon,

COE QGORT:  ANG we're all citigers of Lhe Urited

L
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atartes tao,  That doesn't —— corme oo, nove on.,

MF.. EEREERT: A71 -Zzyht. Judge, here is anothes =--
il's the zsame rego:zl will: the -nspochtor general, end -
had rade comreants eariier akhout how i1 seemed =5
Thoagh —-—

THZ ZOURT: TP yvou made the cosments earlier, make
Caw Somasrls o,

M. [EEREEBERL: Tne F2I workicg in conjunction witk
tnnec non-law enforcenont individiasls, whichk iz what I
talked abioal. Well, hore, thisz 25 some of the proct of
)

Mesand and Robbins have had sops
communications with the TLI regsrding Lhe McZonald
shooling o Fehreary PO15% Z2efore the ¥arch report was
crepared. Meslurd and Ack:ping pertic-pated in vhe
letezview of Mchonald's nother, along wilh
reproaentatives from the IGI, the 5Tate's attcrnev's
Oifice, znd Indepondernt Polize Review Agency.  They
recoefmended to the Iniled Stales Attocrnoy's Offics thar
Lhey irterview specific witnesses. Why, because —hoy
tad alrcady inaterviewed those witnesses, and bthesc
witnaesges hed bad their testimony shaped oy them kaowing
wNat cason Van Cyke's defense wes, and golhbing these

wltnessaszs —-

Al
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ME. ZAME:  T'» going Lo onjecz. Eow docs this
reigte to Halwer?

THL CTOURT:  Sustiairsd.,  Moue on,

Mi. HeREsRZ: IL I gan make ar oifer of procf. We
know Lhat Xelven worked In conjunsiion with the Two
lawyers., So bho two lawyerss’ actions certainly can ke
abtributed Lo Jamies Kalven oocansc we alzon xnow that
Jazecn BEalvenh [zic] cer-ainly contribulted Lo Lhe
Invast_native efforts of these lawysrs Dy nis preoduactian
ol unlawfully lerkod informalion,  Coes thet change your
declsion at all?

THE COUTL:  Juskt move cn.

ME. HERBERT: Tkay., [Here, this letiter is
oo Lant =-

THE CTORZT:  Bold on.

{Fause.

TEE CCURT:  Mcowve on.

ME. HEREEERT: . Tudgeo, in wraprcing o heres, tnis
letter zs 1mportanl [or a couples of reesons. The most
important Dart is bthe date cof il, woich is March 23rd,
150 Ti's & letter written by the progcals lawyers to
the City Corporztica Covnzel's QIlice, and <hey are, in
tagt istter, they're indicaling we still have not

received any resorts from veou, city, in thils cese.
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Zut the lecter goes on to zalx abous 21 tho
people tnat fney intesviewsd who would e good wilansses
fer ther, their ocase.  In cther words, they shaped their
test_mony orobably Lo help thels case, bat cortainly bBo
tar defriment of Jazcn Van Lykes,

This rext. —— FBI 302, go=s on to further
conzirm that bhs probate attornoys and ke FEI wera
excnanging information amcut Lhe case. The srobate
attornays were assisting the PBL.  They're telling Lien
which wilnegaes Lhey've slr-eedy interviewsd znd whichn
ones bhey should ‘nlszview, Infcrvicw the jood ones
that hurt Jazon van Dykxe's defense, don'l intorwiow [he
cnes thet help his defense,

THE ZOURT: Thatw's in that report?

M. EERBEET: Mo, Judge, Eut vhart cocld bes inforred
[rom it I would schoit, Judoe, Well, Judge --

THE COURT:  I'm aoxvy, you koow, 1f you want Lo Ley
tha FEI, Lthat's fine, but de that i fede-al ~oure.
Like z—hey're a0l ooicy Lo conduct o orofessional
invesTigation and interv_ew all the wilnesses thaf
tney' o awars of, so let's move con, all sight.  Ard Lhat
car. e dzsuamed frem het sel Lae facts.

Mk, HEBBEET: T den't “hink that it's mplzusibleo to

conclude that probats lawyers Zhat have g ~-

;3
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TREE COURT: k&, 1o, you're balkircg abocl the FBI and
Laen the coliozion between the probace lawyers and ke
FEI, ard Lhse FBI 1s coly 9aoing —o use and iptesview
atfirmetive witnesses that would be det-imenbtal To Jason
Van Dy«<z2, then thelr caszs would fzll apaxt all Lhe Lime,
zo lel's mowo on,

ME. HEEBERT: I didn't mecan to Infer that, Judos,

THE CouzT: Well, then resd Lhe Lrapscript.

M=. HERSERT: Bgain, Chis Zatter provides in more
dzldall —ha® Locse lawyers, they <now everytling that's
contained wibb_n the reporta, =nd the dale of thi= isg
Merch ath, Z01l3. Impeortart, Deteclive Mar@ch's suop han
net be2en celeased.  The scurce for Jason Van Dyxe's
Garrily=orotected stalements were in two different
sources, Modzugnbton acd IFRR.

lezrly, The _awyvers Knew Lhe delz=nso, the
Garrity-nrotected =tatements abt Lhis tize, ard olearly,
they had rnon reocived Merch's repocrt bonause it wasn't
dorme, and clearly, Lhey bad not soecivaed any resorts
Zrom The clity., S0 how did they know, because tooy
roccived _esked information from Jamie Xzlven who
recelvad 1t from his sourose st IPRA.

“nis one Lalks about all che witresssas, the

datailed letler of the Zawyers, bul zll Lie witnenaes

(254
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that they have interviewed and how their test-mony,
heiv == wiat rthey will tell the F8I, which they hada't
done yeb &t thisz poinl, how thoy, thoilr cestimony
disputes Jason van Jyxe's detonse, in detail.  Shows
wiotnesses Lhe morgus repocrts, that's clearly adritted in
F.2re, showed thoe morgue rapoaris Lo cdisoute the defenzs
af Jasen Van Dyhke,

N2t only &re they conducting inlervisws, Juige,
Ehey're inlerviewing individuals and they'rs getzing
signed allidavita., They're Toceing ic the antizelice
version of the sTatemenl Lhsl wes eszscntially fed to
them by Mr, Ealven and these lawvers,

Judne, in concluzion, T would thiak tkact the
Court woeuld cestianly agres that ab the very least, we
nave crested cne heck of & smoxe storm hore, Todgs. And
whiat we dave vroven —- what we nave proven thal is
urdisputad, it can't be dosputed, iz that
Gartily-wrclectec stahomonbs were given to owo scurces,

Garrity-orotected statements wore given to one
scuarce and That inlsrmalbizn wasn't produced wallil
Marcn 1%k, 2015, From t£he tims that the
Garrity-proelected sbatomontz were glven, we know These
things, unavticrized peccle {-om Lhe deparstmeont accessed

Enem.

=5
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TEE COURT:  How, when you ssy deparstoent, oe
svaec:fic, hocauss you dida't -zeczall, vou said IFREA ab
the lazt time,

Me. REBEBZRZ: Mr. Kalven apparssnliy fndicetod it wan
TPRA, Zul we aave nothing Zrom the departrent, oocauses
tne department's initial dnvestigazion revealed varicus
nares ol people not only in IE3A, bt alzs in Loae
Shicadc Polics Lepartment woic thay Zalled lule guestion
as having quthorization o acoess reporls.

CAE CCURT:  But what does Lhgt m=ac?  You have to
listen toc what -- Lhe pressplation, juat hooocse Lhey
nsve sogeis that didn't mean chab thore werzs wrongdeers,
al. right,

MR. HERBERT: Iorsoct.

THE CCOR-: T just want Lo clarify thar, oot oo
ahezac.

ME. HLEBERT: What s clear iz thet the system was
aemelow D-aken, and whoe myzrem should net have allowed
sCoess to anyone oLher Lhan Lhits grouzn of poonle,

TNZ SGORET:  foirl well —aker.

MR, HEEEBELET: W®We now that system was hroxen, we

4

kacw Lital ucauathaorsZzed poopie actually aocessed it, itfs
nat Lhat they could have acoessed b, woe know that they

wert in and accessad certain deocuronts., e know bhar

L6




Lt documents That they acczzzed included Jazon Van
Cvke'a nrataemsnt te IPRA, verbazim,

ME. SAMS: Objecticn, Tudge, That i5 nok forne out
Ly any of Lhe evidenoce tnat's been pressolad,

ME. HERBERT: Untrus, Judge. The semi acdit shows
&1l Lke docurants that had neen Zn the svstem ab the
time that were avsilabdle to anvbody. Tnoluded in thozse
docunments were Ven Dvke's statemsnt Lo IPRA.

THE COURT: Well, that proves -- ard it's nce
dizgputed, tnoat Mr. Van Dyke's statemen:s was it cha
datamase. o ahsad.

MR, HEABEHT: we koow that semebody [riom IFRA laakod
this irflarmation fto Mr. Kalven., we know that Mr. #alwver
mzl o with Jenrnalista and apparently providod them
irformation from Lhese repozts. Wo know That these
Jjournalists ther went ancg conductod interviews ol evory
ringle aocurcencs wiTnosa.

And tho peint was made aboot Mr. Torres.  well,
lad Mr. Terres zlready glven a statomont to TPRRE, way is
it relevant .f Laey zhaped ais tostimony afierwsrds,
Well, TL's relevant, averyone's alven tesiimony in this
case, Judoe, in numerous instances.  Scme to IPRA, some
Lo tne TBI, soms Lo Lhie Slale's Altorney's OFfice, somes

to all three of them, bat all the occurrence wilnesaos
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have givern other statements. Lhney'wve all Lbeocn Locksd in
i fract of the federzl srend qury, and that's why it's
lmportant, Judge:,

[f their starements are taintsd al zny polor
during the investigaticn, and thayv'rs tainted bto diapate
vasl Van Zyka's dofenze, which they knew of, and theoy
knew Fow fo shape 1+, Lhis iz not ualike some of the
cases taat ironically tne Znvisikle InsTitubte charmpions.

CHE DOURT:T Let's go o on. Fertaln to this case.

ME. HERBERT: T'm perteiling to this caso, Jidge,

THE COJTET: o, you'ze npol, you're wendering a
zittle bit,

MAR. HERBZRT: Jason Varn Dyke finds airse’f in a
situalicn wneroc hin morhersnin o a palize depatrtment
essertially in todey's dey aud gge in this county has
crested zome Lype of subelass of citaizan,

THE COURT:  This is or 3 =otion o guash thoe
Subpoend.  Peroain your orguinent cad presentztion o
that, all righ=T.

M. HEEBERT: Owkay, Judge. I'r Lrvaing Lo raxe 1k -0
too constitublonal sense, Judgs.,

THE ZOURT: wWo.

MA. HERSERT: Bowvause 1l's all lioked in.

SOk COJORT:  Well, bhen use the constitullon, LU has

Al
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purkEsrs on it.

Mz, BEEEZE.: Judge, L reminds me ci the cose Brown
versus Minsizsinoi, 1934, 2 white fasrer is killed,
threx black shcrsoropoers =-

THE COURYT: Has that got anyLhing Lo do witk <he
mation to quask the subkpcenat

Mz. AERZFRT: Yesz, becsuse it's bhased on -- Lhe
corstitutioral lssue hess, Tudgo, we can't ignore —haco.
tos, this is krought fo the context of & Ss-rity motiorn.

THE COURT: Mz, Herkert, tie it up in two monutes.

ME. HEXBLAT: Suva, The Brown versus Misszissippl, L
believe 102 1234, wiite [a-mor killed, rthree alacs
sfarezroppers are brougnl irn Dy poiice and Lhey sro
mortiured 1nts giving confesslans concerring the mardar,
Thank goodness tha Unitaed States Pupreme Court came in

and taey quashed Lhe stelemects, thoy guasned the

And whet farmed as a reselt of that case and
Lhoze amuzen ornantially wers the Miracda Rights, werw
impor-ant. rightes Lhal evsry defondact --
TIE COURI:  ¥r. Herskerl, when did they cocify
Miranda EBzochecs?  What year?
=, HERBEET: 1%a0'5 -- 13277,

SHE COURT: 53¢ 1 yearz aftorwarcs, that's & good

3]
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noXng, o0 ahead.

ME. HIZIREZRT: Well, The fourt =akes a -- a legsl
andlysis makes a nexus btoo, Judgs.,  2ut anyway, the
Poirnt i1s am I comparing Jason Ven Dyke to peopls thakb
have ruffered yesrzs and vears of slavery, no.  But lrem
2 legel slLandpo-nt, Tudge, it's execlly the sams
ergurent herxe, This is5 =0 individuozl that, had ais
confession, hiz stazement --

SHE COlRT: Mr, Herner=, that nas nothing reallvy to
G —— we'we exhauvstod yonrs olisrt's rights cn the Tifth
Amendment, wiica has besn liligated bere.  Lot's pertain
yourself - youw got ahout a minuke left, go aksal,

MR. HFEZRERT: 'm wrapping up,

Judge, Garz-ty —- tha Garrity moticn, whick is
what we're arguing nera, 1L 15 based upon constituTional
viclaticn=., And the constiluticns? wislations is Lial
gn individieal --

THE TOURT: The Fifth Amendment, T'm fully awsre of
it.

ME. [EEBEET:  Judge, 1 snow you 2re, D' civing it
in coentext o ony arguoent. The constitutisnel argument
=5 that the lmmunized statemerl, his conlession, shocld
ot have been ussec. IT's the same Lhing legslly an

Lhose =nargcropoers thst were tortured, snd thal's just

T




T [

A

13

14

15

Lhe point of my argument, JDodge.
And we wo'ro gaing o ask the Court to _aok el
this case —n the contesl of whal we're laokirg abt.  This

i

i

nek scme esoteric spgument concorning & defamation
CHEe.

THE TURT:  Hobody is Laking L in that —congext, abd
I'm glad that yoo poanted Lhal oub, sc thonk you,

MR. HEREGEET: It's & [irst-degrec muvder cose, oy
client iz entitled o every single corstitullional rigns
bast evary olher delendsans that comss in hsre, and T
thnink we clearly have shown thal he wasn't, oot ocniy o
thia izsce but on nurercus lessuss,

CHE COURT:  Thans you very m:zh,

ME. HERBERT: ZToank o,

THE CURZT: We're going o have teputtal asgureals,
hut we're geoing to take about a LG-minute bhreak.

Qourl's 1n rooosg,
(Recess taken.)

THE COURY: Courlk i=s baok irn session, plonse remaic
sontad.  We have 211 the press here, okay, good. AL
this LTime, Mr. Topic.

Bk, TOPIC: Thans you, your Honor, 273 like to
stert by poinling to you Exhibitz b bte delense's responss

criaf, It's cne cf the documen—z tnat Mx. Eophorl
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shawed on the screen, znd Lt was & cooy of the arliole
tlhat waz published by ¥r., Ealven. And ¥r, Herkert
oolnted bo a paragrach Lhdl said & soocod soguad caz
arrived, the Doy agair refussd te drop Lthe knife, the
pelice fried Lo use che twe wehicles Lo box him in, sod
Fe talks aboul that. He tosk the pozitior That thal
could only hawve come [roe Jazon WVan Tvko's
LGarrity-protected stalemsats. In fact, wisl it came
[rem, &nd T'm happy to tender an exhibil to wvor, your
fdencr,

Tdk ZoUZRT: Suza,  And you'we given it b all the
oTher parties?

ME. TOPTC:; I will do that now.

THE COIORT: A1l r-ght, thanx woo, Procesd.

MR, TZP1C: Your Boroo, this iz in Dotober Zlst,
AG14, mress release 2y Lhe Chicago Police Deoar-ment
that ceme cub basically the day after the shocting
ceourred,  Ard 1L you zomparo the paragraph that
Mz, [erbssb clains zould only have come Fram Mr. Yan
Dyke's Garrity-protected ststements, to ths Chloage
Folioe Dopartment press releass from October 21sl, you
can see thal Lhey aze osacrtialily the zame.  And if voo
20 kack just one page in The artizle itsclf, itz ~lear

that when Mr. Kalven iz reporting on thase Facts, whas
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nCosays iz, guota, nere 1a whal the preas rocorled based

un whal thoy wore t6ld by palice scurces.

s e pdea Lhat tnat paragropbh had bc heve

coms from a Garrity-protscted stalerenl iz complotoly

contradicted py the CPD oress ralsese which of course

said Lhal Mz. Malonald was approaching officersz at ths

tine, which Mr. Kalven repcrted to che contrary.

ZHE CGORT:
ME. TOPIC:
THE COJRT:

ME. Da=MAN:

THLE CZORT:

MR, TCTICZ

a4

TEE COURT

ME, 1TOZTIC:

Hawe we given thiz an sexhibii numbhor?

onld you da Lthat, Mr. Topic?
I wi ! offezr it as Zxhibib A,
Mo, lzl'sm o numerics.
foomay I call it Halven Exhibit 17
Exacs 1y

Thank you, wour Hornor.

If voeu'd like, i also have a ooy of Lbe

Chicagn Triovune article that quotes Fat Camden as saying

that Mr. McDenald Zunged with a knifes, et zetera, of

course kbhat was a stelerenl that wasm made Dy My, YVan

[yee's reprezentative, Pat Camdern or the FOE, I'm happy

Lo give you that

_HdE COOET:

zxhinit 25 well.

That's in The record alresdy, Mr. Camdsn

has bean nere, but that will be part == wou onn sobmt

iv, voa doo't have Lo -- as part ot The record, Lhat
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Wwill e Falven's Exnibit Husher 2.

MR. ZCFZC:  Thark you. So thiz rezliy seemed to ba
a <entral mart of Lhe dargureent =s to the, I quess you
could eall it & proffer, That Mz, Kalven recoived copies
of Carrity-protected statements becausze L2 inew Lhe
dopscrirlicn of whatt happened on the scene, and of course
thet's contradicied oy cither aonrnes that made thac
information avsilasle right atietr Lhe sheoting ocmrred,

S0 I cuess aleng the sare lirs=s, —hoe idea Lasl
Mr. Yao Syke'szs doforae was scme sort of mystery is nos
ernsz out by that, Hiz own reprosontalive rade clear
that ne was going ¢ 2rgue that his lile wss Lhroatoood
ardd he had £o reszond becauzse he was »eing lunged al .

Mexl thing T want tc eddress is the refererns
To toe prokate attorneys and Lhe ¥arch Gtk lztier which
Mr. Eerbert claimed pecause it listed the names of
wilreancs, that only could have come from
Garrity-prolecied stabeomoats that Mr. Kalven received
from 2 zource.

o I mean, Just as a genrcrel poicl, Lacse
Gdberiale certazinly coculd have come from anywhere, bul
the last plece thoy'ze likaly 1o have come from is
Mr. Ven tyke's Garrity-orotecied statenents.  Becsuse if

you thirk asout it Zor a second, what Lheyv':e zaying

=
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es3sentially, 1s that Mr. van Dyvke conducte:d] Lhe canvesa
cf wornrzses of the shooting ke was just a part of.

MR. HZFBZIRT: I'm goirg Lo chiect, it's misstating
tha eviderce., Wo're pot olaiming it's too fdertity of
wilressess Garrity-crotaclad stazements.

ME. TOPTT: I you'rze oo langer golhg ta assue
that --

TAE COUAT: For the rvecord, it wlll stand ke way
t's beer prasented, vour chjsct-oon i= overruled., CGo
SHTETE

ME. TOPLC: T gaess toore's ro conteption enymore
tnat the anly way that rhe probate altorneys do holp
Witnesses was because of Carvi-y-protected statsmsnls
Li:al they wore given by Mr. Xalven, if that's no lenger
being arguaed, Lhen we will move or From there,

Alzo back b2 Exhikit 5, It was represontod to
The Zourt that there was an excharges of ee«raa’s oo
Mz Tozres ard Mr. ¥alven on which they were joirlly
craftirg,

TEE COLRT: Ehaping,

ME. TOPIC: Correct, scrry. That M-, Kalvern was
correcking Mr. Torras's atatemsot.  If vou lcak al the
exk Eat, all it if is &n e=mail from Mr. Ealeen ta

Mr. Torres Lazak zay Lhenus for corcecling my aooornt of




the Lneidoernt, check the stzached revised bhrisf, dis I
geb 2L raighl. Aond of conrso, that's what rerorters do
il the time. If they're gquoling sourses, if they're
attribuling things to sfources, 1f -key'ro relying on a
sauzoe, o onirse they're goln to confirm the accuracy
oL thaz. There's noliing in hore that at all says
Mr. Zelwven seying, Mr. Torres, well, doo't you mean this
cr don't you mean that or anytning at all —hat any
tesl.nmony was boirng snaped.  &And agair, that's long
after hi=s IPR: sTatement bad boen given and seems to
havs no bearing on anvtolng lhare.

I o't chink we have any disgute znvmove Libal
Mr. Balwven s a roporter. 1 mean, therg wers sons
ACCA54t1cns That he was an activint.

vHe COURLD: HMe. Topic, voun made me fe=]1 at homo,
you'ro not paying sttenticn to what 1 osaid. D odod Licd
That M-, Kalven in a roporter,

FE. ZOFIC: Then [ will arguon mo Zucsthers oo that
poirt. I did want te address the Willis vcasze -has you
recoronzed, your Honor.  Just for the rsocrd, 1
wnderstanc your reling,

THE COOAT: 2o anwesd.

EX. TOFOL: AL 1zzue 1n that case was only & “udac,

o i7 did pol ncld it's limited to jadges, 1t left open




LN

rat

14a

11

12

L=

the possilility i could appely.

TH=Z ZCURT: My point was that i-'s never bean
lizigated eutside Lhe Tourth District as 6 would assly
L2 ropotrIers.

MR, TOPFIC: fAnd we don't dispute thal, but il also
haan'L pezn forocloscd by the Tipst District 15 cur
cositico.

e CCURT: o has an —nfonato numbers of obher
iarues Tha?T nave not arized veT too, 5o Wwe'ss in
agreement.

M. TOFIC:  ¥We arz,. Only Lo mase too point that
rven tnougk it'z a Fourlh Jistr-_ct case --

TITE. C2ORT: You con't want Lo givve O ar lfsue and
rlhat's gooc lawyering, a0 yoln Qo7 1.

ME. 102IC:  Than« youa, woul Horcor.

The lasf pcint 1 want to Zake s thers was
dizouanion shoul constituticnal issues and
Meo War Dyke's [air triz! sights. T will wolint oub
Zipst that thatt'sz an isszue in any nonmber of cases st
£till held that reporte:'s orivilege avolies or
addressns the Spacial Witness Doctrine.  Thera's nsothong
unigae abiul this casc in taar zenze.  And then my
geczhnd Dolnt is —-

—AE CCURT: I Know chere's ootning wnigue and I koow
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¥ou con't mean To dosparsge it, but these are -- in
every oriminagl cise, theso constitutiapnals would apoly
gt ogus. lewvel no mantor what the chargess are.  So wa'pe
in azresment witn chat,
M. TOPIZC:  Akszolutely sgree. DBunt the second point

I woule make iz thal's really sresexly ab arjument it we
get be the d-veslLituzo phase in where voo would have to
censidar the peklic intevest and all those izsues.  aad

would poirnt out thao the Haleas case doesz Lalx sbout
Lhere's alno A suklic interest in holding the police
accountekle, =z il's not as mimple as simsly onge side of
Ehe putzlic inlerest. DBut we'te nobt <L Lhe point, as I
Andersiand it, 12 we get Lo bthat point, we will
cerle niy addrazs “hat if we get o divestitLure,

It zur, Lhere's hoon nothing presenced today
~ha=w in any way shows that Mr. Kalven was givon copiles
cf any Sarrity protected statemerts, thne pratfe: did noo
Fawve ary basia. T thins on that reeson aione it should
bz cuashaod,

I dors't koow that we nesd Lo geb to Tho
roporTer's priviloge dssues, 10 we do, Ehon we will wait
oo Lke Ziling oF an aoplication, &nd we can csrteinly
deal wi—h it et Lhat poinz.

I'E COSEL: Than« ywou wery ruch,

s
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MR. “OFP.Cr ‘T'nark yoa.
T2 COURT: HMr. dams.
HME. 2AME:  Thank you, your Honor.

Judce, I do wanl Lo Llake ~his ocpoortanity Lo
carrect somehtning thet Mr. Herbert gueted me &5 scyving
sroat least. noraphrasing me az zaving that of ¥r. Kalwven
was aware ¢l Garricy-croiootod statementzs end 2f he then
Dzsged Them alcng te Torses that would be a violation --
a Garrity voolaticen. I never ssid that that would be =z
Gerrity vinliation, I helieve I za-d that would require
socre tuzthsr inguliry inte the Jourt as o whekther there
wasz an indeperdert scuarce.

Ard of course we are not sbendoning cur Helsas
atgurene =25 to the Independent souras in that Torres noo
cnly saw whal haposnsd on Octobhor 19109 Lako
Detoher ZC0th, 2014, Dwul related Lhal Lo [FRR an
Ootoger 28ch of 2014, a maonth bBefosre Jamie Ealven walked
lnto hig lifeo.

Judgs, golng ke Bhat, T think SL's alsa
impcttant Lo note thal in the timeline Lozt ¥r. Horoert
cat up oo —he =qveen, one of his first grapb-cs up
Lhers, “hoe firat fhing e tzlked akzut was Qooobher
of 2014, tnae [ilxzal Lhing that's important is the

defendant's staterenks. We would soically say




Ocloper 2024, the First thing Lhat was impostant was
Laal Lagquan MoTonald was shot and <illed,
However, Judse, that Gotocoeor Z014 date, he then
followsed on his timel-ne with Xovember #3rd of 2014,
whar he said Jermle Halwven inTerviewsed Torres. 0Of course
that Limeline, bBhe importarl thing thet bEe laeft out was
Enet Sctoker ZELh dzlz when Torros gavo Ris statempent tso
FRA.
Adfter 11 of this, Judge —-
ZAE CCURT:  Revicow Those dasles gxain. Ootobsr 28th
was when Mr. Torres gsve Lhe slatemsnt to TRERA.
ME, ZEMS: 1o LPRA,
THE CCURT: I got that 2ne.  You s2id Octooer what
or_¢r Lo LhatT
B, SaMG: Qotohe: 19th was when Legquan ¥oloneld was
shot, I Selieve iL was Ooetcbhber 20tk or 21zt “hat Lhe
deferdant gave his Sarrity-protected statement tc IFRA.

TEE COURT: Dhkay.

3

ME. saMS:  And LD was nobl actil MNovember 23rvd, 2014,
that Kalven contactzd Terres for bho tarst Line., Zo oa
marth later afier he witnessed i and after L= had givaen
a staten=nil.

Thers iz =till no evidence, dessito whot

counsel 2ays, thal Jalie Kalver know or told Tories
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gnyvibhing aboot Sarrity-protectad slatemenzs.  Ore ol Lhe
things Lhal counncl ecmchesiced wes this g-mail from
o0ttt Ande, the dirzector of ISREA, in which Scatt Anco
menticned four attaciments theb ke was wery, wvery
concerned ahoul and worried akbout and whether those were
somehow Jeaked.

Ceansel told you we don't koow what Lthome are
but I'm gocing te Lell you what they are, Jadygs, ard fhen
e prececded to ot tell you what they were.  What he
did was he Lhen lomediatoly meved into zalkxing about
some (i siatemsnts, some F31 oreporls and other Laings.
Ticge, 1 thing -- and I'm rot zaying bhat ne mede the
inwlication that Lhet's what those attachments wera, but
Ehat -5 cerleinly Lhe implication Lhat ccould bave bheen
tekan from that, Dut That is [2r [zom theo frieth, Judge.
Those [our exhibits --

MF.. HERLFET: Jucoae, 1f 1 zan, 2'm ogoing —o object,
1bk's masztating Lhe evidonoo.

THZ ZOURT: Forst of all, your argumens is act
cwidence, but go ahead.

MRE. HERERFRT: Okay. He's mizstating what was ouoied
by e

THE ZD0OET:  Sure.,

¥Z. EERGERT: And what L cl=arly sheowed, and tke

21
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g-mzl clearly spowed that Lae documents Chal were
gval_ab_o included Jason Ven Dvke's sTatemwents, and

spec_iicaily one of the documcnts that was sccesscd that

was Troublescme wes tho striopling stalement which

contained Jeson Van oyke's Garrity-protectod statemenls.

ME. ZnME: That is ool true, they did not orezsent
bast evidence Lz you Lthad thosc wore ohe of those
attachmerts,. Srsott Ando reterrved Lo slischurconts B3, 54,
fh, and BY. 82, Judgs, the atteshmzrt 52 of IPRA wes a
Topy L Juse Torrcs drivers's license.

Artackrenl Bi, anc I'm giving this Lo you,
Judge, az an offer of procf, 94 was an allidev-t tnal
Jont ToXras siqned on Doneher Z2Bch of 2014, Rttasiwrenl
£r owas bLwo dinoa, T Delieve, whoch contained a recording
oI Jose Torres's stalefent from Octobor 28ch of 2014,
And attachment #7 1s the transcript cf Lhst
Doteker P8th, 2027, [=i2].

Sc tho four attachments that Scott Zndo was
very concerned aooul sll related ko Tose Tor-zs,  And of
course that maies sense becausce they were beginning Rhis
investigaticon intc wha had possibly lesked Jose Torres's
name.  Bel it had abaolotely nothing te deo w_th any
Sarrity=grotactad stateneniz being locsked.

ME. NLEBEET: Juodge, I'm going ¢ ob:jecl. Thail'a




clearly contradiclory to the exhibkit thav's in neve,
Yes, I agres Lhel Zoort Ande was corserned, he
indicated, akout -he atatemenls of -=-

THR ZGIRT:  What dces Lhe e=mail say?

ME. HEREERT: The =-mail =ays that —-

1THE COUET: Resd iL, road it

M2, GERBERT: Ee'= Tals<ing abolal tho audit,

CAR QDORT: Test read it.

¥E. HEREERT: BRased cn audit of asocess o log numper
1972125 wiz CLEAR, il zame —oc my ~ttenticn that ssveral
31A peracnonel have accessed the [ile. I would Tike vou
Lo Look a7t the dates and times 2f the access as compared
with the timeline and et me koow if they should aszve
sofessed the tile o il vou have any concerns relat.ive
¢ thelr access it the —ime they did so. I bawve
gbtacned a3 well the audic, And below is the
at-achttenl, cato eof iacident, 20, Octaber 2914.
InTerview of witness, Joze Torros by TERA, 72, Zctoher
2314, Eelavant docurents, ocarenthelical, oL affidavit,
Lranzeoript &I interviow, close perenthebacal, ceologded
29 and 30, Cozober 2014, SL-ip request, sernd to
suserintendsnt on 2%, Oolober 2014, which centained the
quotes of Jaszon van Lyke.

VHE TZURT: Buet tne strip document did nol contain

&3
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tne PRI rescrt, #ight?

ME. HERRERET: IL «dd noc.  Thne IRI had nol beern part.
cf thas vaet.

TAE SOURT: Ckav, tine,

WAL 5AMS: And of course, la2L's e clears hers,
Jugge.  The Zedy of anolther e-mail tz_ked abouot the four
attachments Lhal we Lalked zhour. Tet's also ne clear
thnat that's “ust things that Ando was irlersstnd in
inoxing al. Thers =nill .5 no proosf Lhat any of thal
wWas celiverad re Jamie Xelven.

[HE CCTURE-;  Well, Lhers's indiceticn that somecne
unautneriged antered into h= CLEAR svsten, =n0d that's
thoe gnly evideace that's been presented,

ME. ZaME: That's what Lthe State's srgqument is, yes,

THZ ZOORT:  Weil, 1 haver's hesvd any veporbs as =2
result ¢of the sudit, zny proof of ary other repor-s
cismeminated or locked at, bet they had zeress Lo that
data.

MR. s&Ms: Thal's correct. Judao, another zrogument
I wisk —o make iz regarcding Mr. Herbert's argument is
taat he seemed to e conflating two wery important, Dol
different coenoeste heore. Cne oI thase on zhis hand s
Mr. van cyke's Gawrily-protecvled statcnord s, and the

ather one is Mr. var Dyke's defonse,
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Wh=n he refers to the [acl that theso psople
kow Mz, Van Dyke's defensze, he i3 conflating that wilh
tha faclt that he wnew acd therc's proof that they hac
the Garvity-protected statemerts.,  Juadges, 1L's been
prefry clear from day ong o everyboedy, and I belicve
coungel hes cven come in here znd admitted, this is not
&, &% we Cai. 1L 1n Lhe legal -argon, some ofher dade
did it case,. lhis is, freorm day ore, a sell-delense
cAann.

So to zorflate fthose twe coacepts that people
Enew Jascon Van Dyke's defenze and Lo get to that point
in bime that we are then sayving btney koew [is
Larrity-proltected stazZements, thase ars Lwo vary
ditfezenl Lhinga, and woe cannot oochine thoze and say
that they egqual --

TEE COUET: 1 thins bERhabk was po_otod oul by
Mr. Topic on Ealven Exnibit Xumber 1.

ME. SAME:  Judge, Zinally, coursel taleed ahout how
we gra herse and we are in cne beck of a2 smoko atormr,

Cudge, vou heard a lot of things today about
Jamic Ealven, you alss keazd a lot of things abcout othes
witnesses alhes than Joac Torrasz,.  Lel's not get beyond
What we are hero foday on, Lhal ils a Garrity inmoe, that

15 Jamie Ealwen a5 it relstes to Josc “orres hoeoaose
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Liat's what <hey Dot in their proffer when tosy warled
o call him, Jamic Ealvar asz a witness, was only az ic
relates Lo Jose Tozres. It did oot have aoyihicg to do
Wilh any other withessss,

We'lre also getting peyond, Judges, when we =zLars
talxzng alkoul these civi?® lawyavs, these srobate
lawyers, wWe are nore 0a a4 very, very small issoe.  And
oecauss it's noh been shown that Lhore's any prapor
conmnection, that Lthere's no Garrity-protected materials
alven Lo Mr, Eszlven, ner that he passed them along to
Tarres, Judge, we would ask ywou Lo reconsider your
initizl denial of our motizsn to guash SUDDOEMa 4= it
relates to Mr. Kalven., Thank vou wvery much.

TIE CUURT:  Mx. Healey, do you want —o say anytChingd

MR. REALLY: MNo. Thank you, your Honor.

THE CCURT:  Thank ycou [or your presenlal-on ard your
inmub hero.

fmeing Liab the cpponition to the subooens has
the burdsn, that's why They gol resubtzl, asz far 2z <his
cA%E, I'm going e take this under advisermsal and I'1°
rase ¢ ru_ing, kot I's ot going to give the date on the
ral-og wehii we heodls fhe other material involved hepe
today conZerning the Lynan meleriql.

But whkat I'm going —o do, w2 have clher pooplo

=0
I
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on cur call that have nol been addressed, 3¢ I's colny
Lo rooess wntil 12000 o'clock on Pecole of the Slalse af
I lanpis versus Jeson Van Dvke.

(Whereupon, The Cou-sl allznded oo

arther matTters ab Lts call, afzer which

Tha Tollowing procesdings were nad:)

THE CLERK: Jasocn Van Jyke.

THE C2UST: Eecall-ng Jason Yan Tyke. L'z ooon
Broughl to my atzenzion, the only people who are going
Lo Lakz scill photographs arze pecsple authorized by ths
bBxternced Madia Covarage Aol, and wo have a Doss here,
Ms. Kelly. You l=t that =lip.

M5, BARNITLE: We Jdid.

THE COIRT: Trat's all rigut., Ik's & learnzag
no_at, =2 we won't let Lbal bappon.

The Garr-ty team, what doe you need?

ofR, ZAMTZr Jueges, we weren't sure wnether was werg
gelLiing 2 date ar --

THE COURT: T Cusl warl o co ower The Tynch
nateorials Decauszs | want to Meko 3ure wa bave
corzalidated detes. It miIght not be the 20k o2
December, 1t might he hefore Lhat 15 we have comoliance
¢cr no cemplignce,  Why Jdon'toyooe just orolax and heve g

a2oat .
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ME. S5AMZ:  Thank o,

ThE TOURT: Tuank you. The alilozasy - this is ths
special proseruticon team, roL Lhe Garz ty toam from the
rpecial prosecuticns oflice.  Soc everyvbody has addressed
and slLakbed thoir rames,

Why don'L we do tkhia. Dan, why don't wvou go
tazcugh the agreed memcrandum,

¥R, WEILER: Sure, Judge. Judge, we have [iled zn
agress meErorancum autlinicg the Novomber fth court ca—eo.
Un tast date, the Courl denicd the defendant’s motion to
dismisz the irndictment on speedy Lricl grounds.

The defendant filed a mowion in larmine to admit
Lyack materiai, and a wnllon to dizmiss alleging
prosecucosial miscoonduocl.

The %Yrate was to submit ils responaoc bo the
acove-lizted moticns on Weverber Z0th of 2017, Those
Fave been [ilod.

The defendanl's revly was doc on Hovenber Z8tch,

2317, that was alsn rece-ved,

—

ae cese was qontinued to today's dace [or in
SOoLEL filings of bhosze veplies snd resconsas, and alss
for & nearang on Loe Geriily tean's metion Lo guesn the
Fuopoen:s Lo Jamie Kelven.  An2 cher it alse menbticnn

thal. thera was a court darte for December 20thn, whiot

a8
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will be for hzaring och those rol-_cne.

TRE COLRT: ESoecilice_ly, the defense was suoposedc
EZ intorvilew willaesses. Thero's —wo ways That wyou can
get Lyach meters-g1 in 2k trxizl, One is
alif-guthent_ceting, and that iz not police recorsts,
Loy ze non oven cwvidence, asz by Susreme Court riile, and
the other one is wisz slalesert of conviction, which
wonld e self-zuthenticatang.  The other 18 weslinooy or
roeatimony of witnessos,

3¢ have yvon interviewed theze wictnesses that
You propose Lo presanl?

ML MENIN D Judge, yes, we've actually —- wall,
thers's --

TEE COURT: Whon you stach oot yes, that means wvog
have comolotely, all -ilabl. Start thinking hofore you
SLAart Enawering.

ME, BENDGT: ®™Well, we have interviewss several.

TH=Z ZCURT: Eut that isn'c all of Lhem.

oo WENCT: Ko, ool all of Lhem.

TEE COUEL:  1'm nok going Lo get —oto thess
arguments of semfartilcs. You were sSUDposed Lo interview
2ll Lhese witnesseos and submit chose proffers tadasy,
Are you raacy Lo 4o rhat?

. WENZLr 1'm submitzing b ovou what we howve.

Ha




THE COURT: Hhow could you sibmic anything that vou
Con't have?

M5, WENDT: Well, Judge, we have sttempled to
ntorvicow £7 witnesses,

TAE COUORT:  when did ypon stark this irterview
Erocess?

¥, WERDT: Richt after Lhe Zast court deis oecause
you ordered rhat,

THE COUET: ‘Yesh, I understand. Belt oart of Lhe
defense i1s Lo preparse a detfern=se, all rigal. And
sell-defenss, vou azre allowed to bring in Lynon
relez_zl. Thneao materialszs were borned over o yvoul,
especial iy lLiks Lhe 2CFE records, ot ocotora, was
secenber Bran, 2016, And, State, wher did you Lurn cwver
G rajority of the -- therve's not much, ¢id you turn cvor
aly Zynon malorial?

ME. MCMAHOR:  We nsve Luzned overs some Teypnch
meteria., Yes.

THZ CZCORT: I Zust want to Iind out asout the date
ol it. Thin investigation saculd act have begarn las:
monlin, it zhoald nave began Z=cerber 3tbk, 20716,

ME. MCMAHON:  Judge, we kbegan btendeyong dosumznls
witnin 20 davs of cuz appointment, That would have keen

depproXnataly Ootoneyr of 2016, And we neve contipued to

Yl
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prodoce deocaments in & variety of forms o the defense
since Dotober of "16.

THE COURT:  Kow, Tammy, 47 zounds like a big oumber
of withesees, put noet Lf you amortize —v owverx a 15-monch
perixd, sc it docsn't zzom like tnet.

Low Sary have you Zptorvicwed?  You Seve to
know fois stull whken you come up herds,

MS, WELDT: Jadge, I hawve il.

“HE CCGORT: Tollome,

X5, WERZ2T:  I'm loosing a4t my nobes,  We'wve spoien
to 18 pecole, lell nessages tor 14, and we're still
lecsing for 1. and zhat information —- actuailyw
infozzalzon from most of Cther we weren't getting oecause
thay were saying Lhey had attornoys that we needes to
spEak To,

TEE COUET: They nave a right ta Lhat.

[MZ. WZKDT: And that's fine. And your office knew
aboul that, =0 thelr atiorneys ncw heve —-

T2 2CO0RT: L didn't know 2kout Lhal, Lhat woeld
have: hoen nlce to know abovt January 2o, 2017, al:
right. I mean, wkab T'm saying is vou're wa.ting unl-i
Lhe last Jomant Zo do these Lhings, thal's why we get
these nrabhlems,

vho's been bolding hecy on you es [er as -- vou

131
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Arow, —he witnesses don't have o tolk Lo wou 12 chey
don't want to, you undar=rand thal?

ME, KINDT:  RIght, out, wou kocow, we do — we hzve
teund, I wean, the onesz thet we have gotIen iaformaticn
Zor, welve spoden will,

THE COLRT:  You made a prottex?

M5, WENDT: I'wve made a oroffer of svadence and
filed 1L wilh thee Conrt as Uo what thoze say,

THx CCURT: How many neve yvou f2lod then, witnesacs
vou've inteorviewsd?

M. WEXNDT ; 15,

THE CZOJRT: 1& out of 477

ME. WEHDZ: Yas,

tAE COURC: Mr, Rerbert, vou're 6 charge, so what's
guing on hore?

ME. HEREERT: Well, Judge, the biggest croblem, &
irpediment came from there's Lwoe difforcan lawyess that
wWaTe renresanting the large percenktzge ol Lhe
indivicdnalz f£hst we nave.

THE COURT: EStart oxplaining. The two lawyers what?

M5, WEKDT: wik Das, who be reprzosernts The
probkation officers, vropation depactrent,  Avd then
Liigre wen Margarel scmething and I Kknow she did acoeatr

nere bodsy.




THE CCUORT: And she just TafLy

M. WEMDTY: I den't Hpow where shio in, 590 wes Fereo.,

LR, HERBERT: T see a hard Zeing rajsed, Judon.

ME. WZIWLT: Avik Zas is here.

TH=Z ZCOI27: Mr. Caz, come on g plasse.  &ad wne 1s
rext o oyeud

MR. JAS: Margarert.

MZ. WEKDT: They' 2 hatk hero.

AR C2URT: Wolhing i1z geotting by wou today,

M5, WEKOT: 1 knsw —hey were bolh hero chis mooning.

TRF COUET: We'll have a short recess av Liis Lime.

H
il
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tu Lbese pooplao.
IFecess takon.d

THZ CLEEE: Resalticg Jason Van Svke.
TER COURT: Did vou explsin, M2, Wendt, whatl was
going cn eboul the difficilties with the attoraevss

MZ. WZNDT: S, Judpe, we attemoted to contact 2.1
erplayess 1n the Cook County Juvenile Delention Center
ang we wereg Informed that we had to spoeax to Lhel:
sltcrneys or tholr siperviszsars befors we could talk Lo
ther, And che two atlorneys wie aro standing here rigac
now are their attcorneys.
TAER COUMRT:  Lec's get tnat on bhe secord,  Woold yon

SLate your ndmes, yoly nosltions, and soell wour _ast
¥ : -

wa
Lo
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names focr the recn-ods

ME. GOEENAVAGE: My name iz Margeret Closrtavage,
S-L-LE-5-M-A-v-A-G-E, I'm assislacl general counsel at
the Tuvenils Temzorary Detenlisn Center,

ME. CAZ: My name 35 Avik Cas, I'm the acting
dlrecwor and ohlel probation offiosr Tor the Cook County
Javenile Frokallorn and Court Secvices Departmort,

AR CGURT: [lave you —— wihat was your eflorls ko gotl
the names of the ‘adividagls under noth Jurisd-ct-cns of
TWC gblornevs?

M5, WEMDT:  Judge, I have received id.  Yosterday, I
receivod information for 14 emplovees urder
Mz. Margarel. And todoey ¥>. Avik has acvised me thal
21x oL ther, an add-Licnel mix arc his employees. 5o
really theve's only -- thay've given us, bae's
ndicatod —-

Tdz COURT: Lot's do cne at a time, okavy.

(3. WENIT: Marcaret hes indiccbod thal we'=e going
bt hbave £t contacl all theso emoloyvess sod mool with
L.

-AE COURT:  Co you nagwe the addresses of Lhe
amnloyees

M5, DLEZSNAYVREGE: Addresses, laslt krnown addrcssz, and

phone number were provided to counsel.

4
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TEE COUET: Hawve you listed which ones are emoloves
now 2ad wh_ch ones are nob omployes?  Thnat's con the list
that you turnsd sver. Tou kave Lo answer for he coost
noporter.

MS. CLESMAVAGE:  Yesg,

LEE COUET: I aporeciszbe that. 53¢ thak's corzont
than.

MR. AFRZCRT: Judse, the cnes Lhat are not
erp_oyess, I don't believe we have —ontact afocrmaticn
for them Decausme —-

TEE COURT: L't sorry, _et's slart naving atteonticn,
Could you rsad that back what she s2id when I incuired
about whichk ones aro omoloyees and do they have bLae
nare: and addrosses of Lhose peapleo?

{Fecord =ead oy Lhe zaperber.)

TEE COIRT: Sc wyoa gon thosa,

ME. HZRBZRT: For the emplovess, it net the
ex-aerMployess,

M5, OLRGMNEVAGE: Can Z claraify, yous Honozs?

THF COURT: Well, vou ketter.

M5, QLESNAVACE: One iz decsased, —woe are —-—

JdAbR CCURT: Cid you pur tharc down on L7

ME. WENDT: Yes, sorry.

Thnr COURT:  You really want that plone number,

a5
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Mx. Rerbwet?

Mo, DLESHAVAGE:  And two a-e no lenger onployed, acd
we indicated thet on the sheew.

THE COURT: Did fhey rotire?

M., ZLEGIAVAGE: [ belicwe cnn was tepninated with
causs, and The olther cne [ boliaove retired.

THE COURT: The one that's retlired, cay attenlicn Lo
me ploase, 1t's oot Tike you're not confused, thne one
that's retired, you carn go Lo tho Cook Jounly Pension
gosrd and find those addresses fyow 17 you don't have
them. Do you have than?

MZ. OLEBHRVASZ: T gave Lhat to cocnsel.

1THE COUET:  VYVou have Lhe sdd-oczs of the cne that o3
rietired:

M. OLESHAVARSE: Last known sddress, cosrect.

TER COURT: Reod anatner thing is they have to mail
The check, sc thiz Zz ga-L of your investigaTtive
PICrEss.

Mow what acout the 2ne thal wasg cerminated?

M3, CLESHAVACE: Hor last snowrn acdress was zlzo
provided,

THE COUGRT:  kow 18 thabt a public recosed?  Son's thoy
bawve a2 nearing on that? They nad to have & hesring to

torninabe scmething, righz?

il
11
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M. D ESNAVAGE:  Yes, due process within Lhe JTDC.
TRz ZQUAT: Eo tney had Lo have Che addresse= &t
that Time of where zne iived and everytning, so ~hat's
avallzkls.
S0 thar you fulfilZed your onligaticn; is that
correct, Maxgarel?

M5, DLESKAVAGE:  Yos, your Hoenco.

]

35, WENZT: She did, I'm salisfied.

-3E COURT:  Thenk you, Margaret. Mr. Das, come up

[l
#hal aboct Mr. Des?

MZ. WENDT: Mr. Daz haz 3ix employesz that a-e on
cuz list Shat he naz stated ne will gather togeTher
nopefully,

TER COURIT:  Let bEim s-ane it

MR, DAS:  Your llenor, Z'm oW swars of Six.

THE COUERT: When did yooa aet this recusst?

ME. DAG: Lel's say by Mooday.

Tz DCURT:  Msndesy ol this wesk?

MR, CAS: Yes, two days ado.

THE COLET: 0Okaw,

MR. ZAZ: T wndepstane now tnzt thosce names of
Javenile orokallon ware part of an incuiry ¢iven muchk

~a~lier Lo JTOE, =0 I was not arare —-—
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JdE COURT: Let's oxplain whatlo an Inguiry, wol mean
By Lhe defense?

ME. DAZ:; By the defenssz,

TITR COETRT: Way asa't you may & ceguest by the
detrenze,

MK. Das: FBequest by ~he ceionse,

THE TZORZ: Tarmy, what was the dete on that?

MS. WENST: Approsimately Novenbes 3C0th mavyoe.

THE CCURL: 02 this year?

M3, WHENDT: Correcz.

TEE COULRT: S0 yveu have provided The —- listen, this
case 1s going on o lorng time ard peoprle hegve not been
coming Lo Lo spesd aboul whal bhey're suppoacd fo do
Concerning Lovestigaticn., S50 now Lhal I'mogetiing
drazoned icto iz, when arc these pecp.e soling Lo bDe
svdiab:ea?

FR, CAL: Your Bonory, I don'L knoew, Lot IT'm goirg ro
make every effcrt Lo »zke ther available as soon &5
possible.

THE COMRT: Yo shcw e on the olock &5 sccn as
Foessbie or vou show me on Lhe calendar 25 s0on as
cozzikble. L't nol put-ing ap with thais cooscnse
AL T,

¥R, DAL:  Tho cdefenze has gss<ed iF we oz maks

21
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slicngerants within the next two weexs.

TH= TOURT: Mo, no, acoruse I'nogoing ©o pave &
Court fate here nexbt week aboul whiat vour prograss is.
S0 T mean, their procress socuc _nterviewling peoplo, oot
axiul aelbing rames and all this other stuff. arc
Lhess ~= what shifts are thoso paople working?

Ao SRS I am not awares.

TER COJRT: Geoet on the phons.  2ass $ols coze.
Fecole coming in, they Lold you about thase recues:ts,
you 2hould krow when they'ro availabla, you suggested a
=o.ution That could get them ail Logether, buobt yooy

Havoen't 5aid when or where or what —ime.  Those are not

o

selubicens, Lhat ia chan
2352 Chis Ccase. Thore wiil e & shcrt racoss
BALG.
{Rzseszsz Caden.)
THE COURT: Court's bkeck 1o session, please remain
seated,
-HE CLLRR:  Shest 7, recalling Jsson Van Dyks,

THE COJET:

=

r. D=

b |

MR. Da3: Yeos, your Honor.
1HE CCURT: Hewe you got in comtact with those
people 5o Tzt you can seb op an appo-ultent?

MRE. DAS: I hawvo not gobten -1 contact with —hem.




nave gottern in conléct wilh our huoman resousces whe!s
pulling tegether 212 the last wnown addessses, what —he
next shifr is, tneir phore numbers s that I can give
—hat tu Lke defonsc counsel and we can arrange the
dates.

THZ CCURT:  Walt a minuze. I thoughtl bthesk yoat'ro
gupposcd to pal then all Together. e they going Lo pe
tver at Juvenile doteontion and then vou'rs going to
provide anosss to hnem?

M. ZRZ: At the probation degpartmenl, ithat's the
expzoclation, yes.

TEE COUJRT:  You'ro noll in gprobation, right?

ME. LDaz3: Juvenile praballsn, —hat's carrect.

THE CIORZ: Mow many peopls thore?

M. CnE: B ZoLal of sevon,

TEE COUET: All right. T weal these inTerviews, and
this iz going to be 2 zourt order and 1 want thal
drafted, to be conducted Conmorzow and Friday as
avallablo,  Theze paople heve to be available, cbherwige
they better have o dootor's note, & hospital entry
sdmizsian, or they'ro o vasalion.,  Thoy'rro Sasl oot
301n3 to disappear and be sicced on thoz, This has ta
gel done, 221 righro.

You gol bthesoe Zine people freom the mediz here
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and Zixe tnis, this zhould e a4 caze where ~here i=
Lrgnsperency. And especially, you 311 zre in roe
Judicial system wich jJuveniles so you siculd oe
coopatalicg boo.

what I'm going to do, the 13h of Decemzer, -'m
qoing to =nter and continue this, T wanl more proffors
cl thenre witnesses, 12-13-2017., Ary oroblems —- ne-e's
wiat I'm going to deo.

certaanly thay have a cigot ool to talk eo
anynoly, so I can't taks tnat away from Lhes. Buh if
Lhiey're dovious or something else Ziks Lhis -ka* the
defenzg zan pzove, I'1ll ovder depnsitions =o tChan
they'l]l have to do tazt.

So thiz zasgse will be conzinued Lo —- an the
Braay mochica —- sxcuse me, on the Lynch moticns,
ecerkbor 13LE, Z017.

As far as the molion Lo cuash the subpoessz,
that will e tne zame dele, lE=13-2017, M. Zzlwen, -
knew it's an irconvenience, bzt I'm going to osdar you
tc te hare,

Anything clae?

AR MCMALCH:  Judgs, there wes one obther mattor, the
delense _asucd a subpoens to the Thicago lransit

suthority, I received a copy of that., 1 nave nol sesn

il
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anyeng Irom the Thicago Transit Authority Lhis morning,

ME. EEREEART: 1.'s for records,

TER COTRT:  Why haven't they corpliec?  Whan did you
lssue Lhe subroenay

Mz, WaNLT: Jodge, we issued tio subposna on
toverose 20th, and I Know Lhat chey weres served with iz
yeslercay by the post office in their =ailrecw, =o I
have ncl heard aovlhinog, nobocdy was nere.

THE COURT: You don't do perscnal sorvice at 2117

M3, WENDT: Soametizes.

THE COURT:  Well, you bebzor start doing it secause
some-imes 150"l workling.

Anc that wes Septemper 30Lh {=iq), and egain,
this inJormation iz avellanle for voo sipos
Cazamber £th, 2076, and vou're doing this stuff aow znd
only four days belure Lhis court date. Zen't let this
heppen again, olhsswisze, you're aclually delaving
thirgs, all cight. Se I want veo to get ahold cf thone
mhirags.
Did wou czll Lhem thiz morniag to find out why

they Raven'tc complied?

HE, WENST Mo, I was here.,

THE COURET:  They got shones here, you gat phores in

Your pockef.

1cz
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ME. HEXBERI: And —his is ool reletoed to the Lynch
mution, Tudqge,

TEE CZURT: T don't cgre, but it's relzled ta —ks

MR. NZREZRT: [ understard., 1 sl want to maxe it
Cledr Iov yon,
TRE COUET: MAnyrhirg else?
ME. MUMAHOM: Mo, Judge.,
THE COURT:  Thank youo all, TUL's Deen a long davy.
souel iz in recess st thiz time,
(Which wore all the procoedings had
a2t tha hearing of tho shove-entitled

cauvse, Lhzzs Wwednesday, 1270672017,
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COONTY 2T & o & K ;

T, SABRINA M. TOMICEI, OIZficial
shorthand Repovier of the Cirounit Couzt of Cook County,
d nershy certily that I recorled i shorthand Lhe
procendinns had in The abpove-=nttled cauvse, znd that
the foregoling EoporT nl Drocesdings is & L-oue and
sorrect tranacript of Lhe prococdings hed before the

Homorszle WINCENT M. GAIGEAN, Judge of zaid court.

Sabrno Tomicte

Gfticial Shortiand Reporier

SchABRTNA M, TOMICKEZ, TSR

Cirolit Court of Cors Zoonby

alcense Mo, OB4-00457755

Dete:  Jancary lath, 20123
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EXHIBIT D



IN 1HE CrRe1T COURT OF Co0i COUNTY, ILLINGQIS
COUNTY DEPARTMENT, CHANCERY DIVISION

BETTER GOVERNMENT ASS(HTA TION, ]
Plaintif?, é:
Y. ; Mo, I7 CH 12403
BOARD 0¥ EDUCATION, ;;;
Liefendune, i

Okbrk

This TOLA digpute is hefore the Caurl on plaintel]™s Emergency Motion fo ¥ acate
the Conr’s Febriary 4, 2009 Order, That Order concerns document {1 “Ronoa™)
delivered to plainliff's coursel wm Cparr, o part of tese proceedings, by defendant s
counsel.  Defendant suys the Repon was detivered in eror. PlainiiT says fhat poce i
tourcel pels the Report - no matter how, and whether io error o oot — jp hecomacs
rublishable and the Court has co authority (o coter a profeerive srder with Tespect b il

At the outser, the Court notes that il cgjects the extrome pasitons assened on Asch
sides, The Puwrd wisists that the cotire Bepor 1s alsolytely non-producible undee FOLA
because the BGA's FOIA request did not ask for it in the nght way.” Nolso. Both sides,
know, and have known for some tinve, that lbe Repor is 1he sithject of the BOA's FOA
request. 1t would be olose 1o pretend atherwise. On the olher hand, the BGA insists that
138 eouree] gers bald of the Repor — even by mistake, or pethaps by anliffee - the Court
camnet prevent s disclosure, sven if disclosure wawld violate FOAA. Apain, ool s Thai
would prevent the Court frum managing 3 own proceedings - iacleding, here,
proceedings initialed hy the BGA itself, w seek the Court's aid with respect 1y the very
Report which is the sabject of the dispure,  The Court cannot e 50 powerless over s
wn proceedings” Nat can the RGA properly disavew the very julicial authorly which
the BGA tseli invoked in the first place.

' The Bomrd s pasition apparcirly 15 Pl the BOGA, by sk for the indormation in g way witich lhinked o mo
A sperdic Mudvnl’s narie {eg, “a:l nports abaul ae iociden invalvicg stdent John Smita™), has made o
impicigs bk For the Bewrd W respond ar 2 @ihou wiirlatiny, the Nineis School Stickents Kecords Acl. S 5
ILCS 14057.504)  The Board belicves thes ic 0 even if the Repurl itself does nod specifically scentify ar
refer e thie smadert. | hat is 1040 exteme. 1t would Block any discussion of a poarly worded FCHA regues,
evedl i an eTort to medity the requedd  and even if fic fublic body hnows that thers are piodusible
records which do nid violace e (BSR4 . Sich appick woold irmpede, not pooaote, FOMA [UCPDLES

ke Counl expresses no vigw Tegarding 2 siluation i whith e nows media abain 3 Socumsnt
indepeadent of any ooer proccedity, ond seck 1o publisy Ferhaps that may, an AGA argoes implicare
“Rriar restraine” coccen. Tt chat is mil the siuation we confron) bere,



Thosz extremes aside, let us foeus or. the maner actually at hand (wlich is, in laer,
mruch nareower than the “priar restrairm® shibboleth w which plareiff escalates o). Llere
s the background, “The parties have known for some time that 8 dogument © the Repont -
existy which cnntains infdrmation responsive to RGA's FOLA request.  The Board
WBRRADE, however, 1hat the Report #l:e conlaing matier which falls within DN 9T Mot
FOTA exceptions, including 5 TLCS 14667.5(0) (cancerming information not disclosable
wuder TS3RA). At the Coust’s wiging, the Board had preparcd a redacted VErsion, for
submizssion to the Coun for im camera review, I the Dourd's propused redactions weie
approved by the Count, Whe redacted Repon could then be producsd 10 BGA, therehy
mecting the BEGA s desite Far information while honorin & the RBoand's cancem dhat it nel
tver-tlisclose.

Accanitagly, on deneary 22, 2019, the Board delivered 10 the Court (7 a redasted
version of the Repors; (i) an index o the redactions, explaining Us Board's asserted
batses for cach redoetion; and (i) an unredacied version (=0 that the Coun cowd review
the redaclions}. Se [ar, so good. The Brard's counsel slso made available BOAYS
cowel a copy of the redacted version of the Reponl and the indux to ke redactinns. Sea
Chder, Jan, 22, 2019, % 1, Ad the fime, 1hal appeared agrecable tn both sdes.

Shortly thereatter, hawever, he Board's eounscl solpht to relrieve the redactsd
Repert which biad been tendered to BGA's comsel. BGA's coume] doel nad W) LT OVEr
the Repott, arguing - as nyed previously - thal even if il had been tendeted in error, it
cosicl nol be "clawed back.” The Board moved for a rmnective erder, asserting mrer alin
that there was al lesst cne further redaction whigh, mistakeny, the Noard had not made in
the versions of the Reponl lendered to BRA's counsed and 0 the Courl.®  The Court
grantsa the prorective noder. Thal led o BGA's present Fmergency Molion to Vacale.

For the reasons aiready expleined, the Cowrt believes that it has the inherent
authonty i ender & protective order ander thess particular ciccumstances. Recat] that dhe
postective order is wol addressed o “the media® Like almost any protective omlor, eee,
ca, I Bup. O Rule 2000%¢), it is addressed only 10 the partics o this suit. Even mor
spectfically. its fucus iz reslly limited to counsel For ope of those partics, whi {5 in
possession of (he redacted Reporl. The pralzctive order simply etls counsel not to
further wse or disclose the Repoit, for the dme being.

It seems abvicws that a courl hes - and maesd have - ar Jeust that ush ahitity 1o
nanage proceedings in the conrse of Jitigaban, and 0 {he cownrgom izclf. The Courts
autherily 1o enler proleclive orders teganding discovery, and to regulate the comduct o
counse] in the course of litigation, is necessarily broad. See TN, Sup. Ct, Rute M Mey, it
ig sutely a scrious pverstatement 1 ferm any such proteclive order & “pror restesine.” 1f
that lakel were aceurale, then Rule 2070c) wself — a long-standing snd owanifesy

F punse] cxpldined that the Foand 32 neghedil 1o redact the neme of the tuclent who wis, jo somik sonag,
Il piocagonist of the svemts describiea in the Report  That kel teguires imilaapds redactiung, cince the
nam.e predaboy Appeare i1 molnple places in the Regom. Sach o vedaction weeld sesm o Fall witkin the
seopr of e slabelovy enemion foord in 5 1LCS 1207 S

S



nenessaly adiunct ol civil hipaion - would be on shaky ground, N ois truc, a5 TG4 s
caunsel points o, thal e particalar e rresented heve docs qun Jall witkia the
erdinary arnhil of “diszivery.” {Hege, the Kepart 15 the subjecr of the suil not an aspec
af discovery information.) Pur tial scoms a point mave technical than subsientive, The
Caurl’s explicit anthority over “cuss mandpettent” penerally, ncluling e Coun's
explicit anclity W impose sanctions Gy vielaton of ce managemenl directves, is also
quite broac. Nee U] Sup. (1 Rules 208, 2E9(c). zven lacking tha explicit auhoriiy, il
svens ineluciable that inheremt authorily along the same hnes wiuld be neyessalily
mmplied.  Diberwise partes conld misuse oo procedures woaceomplish “gocha”
resuits, ennrely out ol conferoity with frirmess and arderly proceduce. 1t is a scitled muth
hal our judicisd sysem canmod operste efleclively in a “golcha™ aunesphere.  [o the
wimrary, teasonable collabormion among litigants and counsel 15 cssentinl o the Proper
funclioning of the avstor. Seg e.x. . Sup. C1 Role 200k,

Wuh specific regard o “clawhack™ of inadvenently-diselosed  menerial (e
precise problem af hend here), the Conpressional debates over whal js mow FR, b
AM2[0), (d) make verv clear that such o clawhack procedure i nevded - and weil within
Judieial authrvity - 8 prevenl whal otherwise would b ereally increqsed expensc in
handling document znd rher discloswe in the corwst of vt hiligation.  Clar own
Wirois Sopeems Cowt has recopmived e same point for purposes of {lliois civil
Eilegalion. see M. Sup. Cr Rule 2017p).*

Aveordingly, the Court will dony BGA’S presen Emerpency Motion to Vaocate”
But e Court wishes 10 amohasize thal the procective grder which this temaing in place
i= mcant W be bulh marow and ertoocary,  To thal end, the following provisions
cimiemplate that, other thicgs being cquul, this mater sdionld be al o VETY 105G [m an ond
A0 MCLE DA e wecks Toom now.

Accordingly, 1t (3 HEREBY ORDFRED g5 fillaws:
I. Blra’s Emergency Matinn 1o Vacate is DENTED,

2 Fhe Courl's protective Oeder entered Febreary 4, 2019 remains iy Flave,
Tu that end, BGA and 15 comsel miy relain the copy of the redacted Repon presenIiy 3

" The recont and 2wy fraon rautinely Fiiog discereury manserinls a2 sart of ne zivid lieigining reaon (mee
e M Sup. Cr Ruele 214m?, Lok Croteray S, O Rule 30{e)) may sighal se atteripl o sield discewery
malerials feon wnitenceed cisual ingpeeron  [Righis f privucy oo cxist, and do mvastery BF i weren™ Lu
sieh chon-Gile pnuvisione, “elawback® riles sk as 1] Scp. O Rule ZULIE) meiphn be offect waLy
weniarecahle I that jol hichbighls the sericas pracheal prchlerns which ed o ke nead fon e awbach”
pr:visions 10 bezin wish

P15 e in e, i Memerguiry ¥ The Keporl kos heen the sahjoet 01 s Iligatien sinze it meepnnn.
Mo prosenl exigency hes heed shimon b oexist thod swould coanpel Erocier laste in complenne e FOQA -
fequired redachins toche Rapurt BGA ergues hat b CEMECEChey ™ arises 100 what 15 <aic o g Peior
Tesdriinr anthetical 1o Firse Arendment [rrariaples. e preseding discossion in s e e hinire,
Howvgver, thas this Lo dues nor share this comoetn Laeder Uiese RLET IS TR

C3-



their posseasion; ey shall nor, however descluse that Report ar any purt therend pending
further QOrder of chis Cuowert.

3. The HBoard shall endsr 1o the Court and BOGA any further proposcd
reductions 0 the Kepart, including redacting the name(s} of any student(s) therefrom, as
peomplly as precticable and i no event later tan 5:00 p.m. vn February 14, 2019,

4. The Modion of Reparters' Commsittes for Fresdom of fie Pross w Filz
Amicus Letier is GrANTED, The amicus letier is deemed filed.

5. Tais matter s sel ot a stars hearing, and ruling on propased redactions,
on Fobrwary 20, 2009 at 9:30 a.m.
P A T e - -
; T AT E}.l'

DarED: February 7, 2019 ENTER; Junis EI_:TE-ﬁ ERLETHT Y.
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